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PRELIMINARY STATEMENT

This Title VII backpay class-action 1s among the biggest on
record—currently approaching $500 million in judgments against New
York City’s Board of Education (BOE), with nearly two-thirds of class
members’ awards yet undetermined. The Court should grant en banc
review because these staggering awards rest on an infirm liability
theory that dangerously expands disparate-impact law.

The expansion is two-fold. First, the liability theory endorsed by a
prior panel dispenses with the requirement of causation—a key
guardrail cabining disparate-impact liability. BOE 1is being held
responsible for something it had no control over. BOE simply complied
with a state law that forbade it to appoint teachers who had not passed
a licensing exam that was developed and administered by the State.
BOE could not have known that the exam would later prove invalid
under Title VII's job-relatedness analysis. In short, plaintiffs’ alleged
injuries arising from the state licensing exam were not caused by any
voluntary act of BOE.

Second, the liability theory wrongly subjects the State’s licensing

exam to a disparate-impact standard that Congress never authorized
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for licensing, as opposed to employment, decisions. The earlier panel
decision recognized this problem in dismissing the State Education
Department (SED) from this case. But it overlooked that subjecting
BOE to liability for using the State’s licensing exam 1s equally intrusive
on the State’s authority—it nullifies the exam all the same. That error,
too, could have sweeping ramifications.

En banc review is also required to correct a major flaw in backpay
methodology that will overcompensate the class by hundreds of millions
of dollars, even assuming liability were justified. This year’s panel
decision upheld a methodology that effectively ignores uncontested data
showing that (a) a significant percentage of similarly situated persons
who passed the challenged exam never obtained BOE teaching jobs, and
(b) similarly situated persons who were hired left the job at significant
rates before retirement. The district court presumed that each class
member would have been appointed absent specific contrary evidence,
and made speculative guesses about the length of each class member’s
hypothetical BOE career, with no means of ensuring aggregate
accuracy. That deeply unreliable approach contravenes precedent from

this Circuit and several others.
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BACKGROUND

1. To fulfill the State’s constitutional duty to provide a sound
public education, New York law mandates that school districts like BOE
permanently appoint only teachers certified by SED. N.Y. Educ. Law
§ 3001(2). Beginning in 1993, SED required passage of a licensing exam
for teacher certification called the Liberal Arts and Sciences Test
(LAST). Joint Appendix of Classwide Documents (“A-") 1102-03.

BOE had no role in creating or validating the LAST, which was
developed confidentially by SED and a private company and
administered by the State (A-918-927, 1126-29). Nor did BOE have
discretion to ignore the state-law requirement to appoint only certified
teachers. Doing so could have exposed it to enforcement action and the
loss of billions in state education funding. See Gulino v. Bd. of Educ.,
122 F. Supp. 3d 115, 142 n.25 (S.D.N.Y. 2015).

2. In 1996, African American and Latino teachers who failed the
LAST and lost or were denied permanent BOE teaching appointments
brought this class action against BOE and SED, alleging that the LAST
had a racially disparate impact in violation of Title VII. The district

court rejected BOE’s argument that it could not be liable for complying
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with a facially neutral state licensing requirement. Gulino v. Bd. of
Educ., 236 F. Supp. 2d 314, 335 (S.D.N.Y. 2002).

After six years of discovery and an eight-week bench trial
involving testimony from SED and its test-makers regarding the
LAST’s development and validation, the district court found that the
exam did not violate Title VII because it was job-related (A-898-931).
See Gulino, 122 F. Supp. 3d at 142 n.25.

A panel of this Court disapproved the finding of job-relatedness
and remanded for further proceedings. Gulino v. N.Y. State Educ.
Dep’t., 460 F.3d 361, 385-88 (2d Cir. 2006), reh’g denied (2007), cert.
denied 554 U.S. 917 (2008). The panel dismissed SED from the case
because it was not plaintiffs’ employer. Id. at 373. Yet the panel
concluded that BOE could be liable for the LAST’s disparate impact
despite being bound by state law to appoint only teachers who had
passed the exam, reasoning that “the mandates of state law are no
defense to Title VII liability.” Id. at 380.

3. In 2012, the district court determined that the LAST was not
job-related and found BOE liable for the exam’s disparate impact

(A1126-45). On interlocutory appeal, this Court affirmed, adhering to
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its earlier ruling that BOE can be held liable for complying with a
facially neutral state licensing requirement. Gulino v. Bd. of Educ., 555
F. App’x 37, 39-40 (2d Cir. 2014).

4. The district court appointed a Special Master to determine
backpay for the 4,500-plus class members by recreating hypothetical
BOE teaching careers that could have spanned 20 years or more. From
the outset of this remedial phase, BOE maintained that it was
1mpossible to recreate, case-by-case, the thousands of hypothetical
hiring decisions of school principals, or to discern the innumerable work
and life events that might have led class members, had they been
appointed as teachers, to leave their positions before retirement
(A-2031, 2051).

BOE thus proposed to discount backpay awards for all class
members to account for probabilities of appointment and attrition using
comparator-based statistics (A-2049-51). BOE’s evidence showed that
(a) a substantial percentage of comparators (25%) did not receive BOE
teaching appointments even if they passed the LAST, and
(b) comparator teachers left their jobs at significant annual rates, with

roughly 50% leaving before ten years (A-1729-31, 2055).
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The district court rejected BOE’s proposal, instead directing the
Special Master to assess appointment and attrition on a case-by-case
basis. The court forbade reliance on the non-appointment statistics,
instead presuming that all class members would have been appointed
unless BOE proved otherwise for particular claimants (SPA-11-14). The
court also authorized the Special Master to set aside the attrition
statistics and make individualized determinations about how long a
claimant would have taught at BOE (id.).

As this standardless process ensued, the Special Master
consistently refused to apply the attrition statistics and resolved all
uncertainties against BOE under the “wrongdoer rule,” resulting in
judgments that overwhelmingly awarded backpay running through
judgment or retirement—often 20 years or more. See Appellant’s Brief
78-87, 112, 123.

5. BOE has appealed from each judgment, and the first 347
appeals were consolidated for briefing and heard in tandem. Those
judgments alone total approximately $170 million, plus pension

entitlements. In a summary order, the panel adhered to the prior
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Liability holding and upheld the backpay awards as within the court’s
discretion (Slip Op. at 2-7).

Over 1,800 judgments—exceeding $470 million, plus pension
relief—have been entered to date. Nearly 3,000 judgments remain to be
entered.

REASONS TO GRANT REHEARING

A. The Court should review the panel decisions
holding BOE liable for the state exam’s disparate
impact.

The full Court should address whether BOE can be held liable for
the LAST’s disparate impact. The 2006 published opinion endorsed that
deeply flawed liability theory, with two later panels adhering to the
ruling in summary orders, largely as law of the case. The en banc Court,
of course, 1s not subject to law-of-the-case principles and may review
any prior panel decision. Van Gemert v. Boeing Co., 590 F.2d 433, 436
n.9 (2d Cir. 1978); see Cottier v. City of Martin, 604 F.3d 553, 557 (8th
Cir. 2010) (adopting this “uniform position of the circuits”). The Court
should grant rehearing because the liability ruling unjustifiably
expands Title VII disparate-impact law, with drastic consequences for

this case and unsettling implications beyond it.
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1. The liability ruling jettisons the fundamental requirement that
Title VII plaintiffs establish that the defendant’s actions caused the
racial disparities complained of. But the Supreme Court recently
reiterated that disparate-impact liability must remain cabined by a
“robust causality requirement” that “protects defendants from being
held liable for racial disparities they did not create.” Tex. Dep’t of Hous.
& Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 542
(2015) (“Inclusive Communities”).!

Even more pointedly, the Court stressed that a plaintiff “cannot
show a causal connection between the [defendant’s] policy and a
disparate impact” if the defendant lacked a meaningful choice—“for
instance, because federal law substantially limit[ed] the [defendant’s]
discretion.” Id. at 543. This limitation, while especially important in
constraining disparate-impact liability, reflects broader principles of
logic and fairness. See DOT v. Pub. Citizen, 541 U.S. 752, 770, (2004)

(“[W]here an agency has no ability to prevent a certain effect due to its

1 Inclusive Communities involved the Fair Housing Act, but relied on Title VII
caselaw in discussing how “disparate-impact liability has always been properly
limited in key respects.” 576 U.S. at 540.
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limited statutory authority over the relevant actions, the agency cannot
be considered a legally relevant ‘cause’ of the effect.”); Vives v. City of
N.Y., 524 F.3d 346, 351-53, 357-58 (2d Cir. 2008) (causation would be
lacking for § 1983 municipal liability if municipality lacked “meaningful
choice” whether to enforce state law).

The liability ruling in this case flouts these principles by holding
BOE liable for an exam it did not create, had no way of knowing was
mvalid, and was bound by state law to require as a condition of
employment. As the district court observed, BOE “had no role in the
decision to develop and implement” the LAST as a certification
requirement and “had no way of determining” whether it was “properly
or improperly validated.” Gulino, 122 F. Supp. 3d at 142 n.25. SED
provided BOE with no information about the exam’s development before
this lawsuit. Id. And after six years of discovery and a two-month trial,
the district court concluded that the LAST was lawful. Id. No court
reached the opposite conclusion until 2012—nearly two decades after
SED introduced the LAST and nearly a decade after SED had replaced
it with another test. Id. at 119-21. Nor did BOE have any meaningful

choice: failure to comply with the State’s mandate to hire only certified
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teachers who had passed the LAST would have exposed it to
enforcement action and could have cost it billions in state education
funding. Id. at 142 n.25. Title VII’s disparate-impact theory, though
expansive, does not set such a trap of unavoidable liability.

While acknowledging “the difficult situation” facing BOE, Gulino,
460 F.3d at 381, the 2006 panel mistakenly thought liability to be
required by Title VII's preemption provision, 42 U.S.C. § 2000e-7. That
section “relieves employers from any duty to observe a state hiring
provision which purports to require or permit any discriminatory
practice.” Gulino, 460 F.3d at 380 (cleaned up). But the liability inquiry
cannot turn solely on the ultimate outcome of a preemption analysis. It
must also consider from a common-sense standpoint whether, at the
time BOE acted, it had a true choice to avoid the acts giving rise to
liability. See Inclusive Communities, 576 U.S. at 543.

The real issue is whether BOE realistically could have relied on
Title VII's preemption provision—and refused to follow state law on
that basis—at the time of its challenged actions. BOE could not
realistically have done so, because it had no reason to know that the

state requirement was unlawfully discriminatory. This case therefore

10
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differs sharply from one where a state law bears a racial classification
on its face or where an employer can determine that a facially neutral
requirement, as applied, fails disparate-impact analysis.

Indeed, the only case cited by the 2006 panel involved the latter
circumstance. In Guardians, the Court asserted that state law would
not justify the NYPD’s use of the results of a self-developed test in a
way that the NYPD knew would have a racially disparate impact and
could not justify as job-related. Guardians Ass’n of N.Y. City Police
Dep’t v. Civil Serv. Comm’n of City of N.Y., 630 F.2d 79, 104-05 (2d Cir.
1980). The Court also required only forward-looking compliance, not
retrospective relief. Id. at 113. But here, at the time of its challenged
actions, BOE had no way of determining whether the LAST had been
improperly validated. That is not just a “difficult situation.” It is one
that cannot support liability.

2. The liability ruling also expands Title VII disparate-impact law
in a second unjustified way—by effectively applying the disparate-
1mpact standard to the State’s exercise of its police power in licensing
occupations. That ruling violates the principle that Congress will not be

found to have altered the “usual constitutional balance between the

11
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States and the Federal Government” unless it “make][s] its intention to
do so unmistakably clear in the language of the statute.” Gregory v.
Ashcroft, 501 U.S. 452, 460 (1991) (cleaned up). Title VII contains no
such clear statement.

The 2006 panel acknowledged that “constitutional concerns”
would be implicated if the State could be held liable for the LAST’s
disparate impact, because in licensing teachers and requiring that they
pass the exam, the State “acts pursuant to its traditional police powers
in performing a core state function—regulating the quality of public
school teachers.” Gulino, 460 F.3d at 375-76, 378. But the panel failed
to recognize that holding BOE liable for the disparate impact of that
same exam would equally implicate those concerns.

The State’s absence as a party does not lessen the incursion into
its police powers from invalidating a state licensing exam. And as a
practical matter, the State would have to intervene to defend its exam’s
validity, since school districts lack knowledge of the test’s development
and validation. Allowing suit to proceed against BOE inevitably raises
the same constitutional concerns that the panel cited in dismissing the

State from the case.

12
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Nothing in Title VII's text manifests any intention to subject state
licensing exams to disparate-impact review. The Supreme Court
recognized as much when it held that the Equal Protection Clause does
not authorize disparate-impact claims, citing the potential invalidation
of state “licensing statutes” as a problematic “far reaching” consequence
of expanding the disparate-impact theory beyond the scope of Title VII.
Washington v. Davis, 426 U.S. 229, 248 (1976). And indeed, a “long line
of cases” in numerous circuits holds that Title VII does not authorize
suits against state licensing authorities to challenge licensing
requirements or exams. Camacho v. P.R. Ports Auth., 369 F.3d 570, 578
(1st Cir. 2004) (citing cases involving teachers, veterinarians, and
dentists); see, e.g., Woodard v. Va. Bd. of Bar Exam’rs, 598 F.2d 1345,
1346 (4th Cir. 1979) (bar exam).

It is true that BOE, not SED, employs teachers—just as lawyers
are employed by firms, not state licensing authorities. But the fact that
Title VII applies to employers does not manifest any clear congressional
intent to allow mandatory state licensing exams to be challenged
through suits against employers that neither developed nor selected the

tests, while nonetheless precluding suit against the licensing

13
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authorities themselves. Congress did not “clearly” intend such a
nonsensical result.

3. The liability ruling has severe and far-reaching repercussions.
The holding has made BOE liable to more than 4,500 class members for
monetary awards that are already approaching $500 million, with many
more to come. The financial burden of this undue liability will limit
programs for the City’s schoolchildren, impair other public services, or
fall on the City’s taxpayers.

Beyond this case, the liability holding puts school districts and all
other employers of licensed professionals throughout the circuit in a
Catch-22. Law firms that require their attorneys to pass the bar exam
could be subject to Title VII lawsuits alleging that the exam has
unlawful disparate impacts. So too employers of numerous other
professionals required to pass an exam for state licensure. See, e.g., N.Y.
Educ. Law §§ 6524(4) (physicians), 6604(4) (dentists), 6905-6906
(nurses), 7206(4) (engineers), 7304(4) (architects), 7404(4) (CPAs).
Those employers will rarely if ever be able to contemporaneously
determine whether a facially neutral, state-mandated licensing exam

has an impermissible disparate impact. Yet the 2006 decision forces

14
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them to blindly choose between exposure to a burdensome and
potentially ruinous disparate-impact lawsuit over a licensing exam they
neither created nor chose to require, on the one hand, and the sanctions
and potential liability that would follow from ignoring the state-law
licensing requirement, on the other.2

4. The Court can and should review these liability arguments. The
City argued before the district court that it could not be liable for
complying with facially neutral state licensing requirements. And while
the 2006 panel stated that BOE “appear[ed] to change its tack” on
appeal, it nonetheless reviewed and upheld the district court’s ruling on
the merits. Gulino, 460 F.3d at 380; see Gulino, 555 F. App’x at 39
(noting that first panel had “addressed the issue”).

To be sure, later panels have commented that BOE forfeited the

issue in the first appeal. But the relevant question is whether the issue

2 This concern is not hypothetical. Significant racial disparities in bar-passage rates
remain in many states, including New York. See Joan W. Howarth, The Professional
Responsibility Case for Valid and Nondiscriminatory Bar Exams, 33 Geo. J. Legal
Ethics 931, 953-55 (Fall 2020). Likewise for physician-licensing exams. See Myia
Williams, et al., The impact of United States Medical Licensing Exam (USMLE) step
1 cutoff scores on recruitment of underrepresented minorities in medicine: A
retrospective cross-sectional study, Health Science Reports, Vol. 3, Issue 2 (June
2020), available at https://perma.cc/C8VJ-QN87.

15
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was “pressed or passed upon’—Dboth are not required. United States v.
Williams, 504 U.S. 36, 41 (1992) (emphasis added); accord United States
v. Harrell, 268 F.3d 141, 146 (2d Cir. 2001). The 2006 panel squarely
passed upon the liability issue—and did so in a precedential opinion
that will govern not just this case but others.

Additional points confirm there is no preservation obstacle. In the
first appeal, BOE argued, as it has throughout this case, that it cannot
be held liable under Title VII for carrying out the State’s licensing
requirement. See Appellee’s Br. at 1-2, 4-7, 13-14, Gulino v. Bd. of Educ.
(No. 03-9062), available at Dist. Ct. ECF No. 247-15. Further, the issue
1s “purely legal and there is no need for additional factfinding.”
Patterson v. Balsamico, 440 F.3d 104, 112 (2d Cir. 2006). And the issue
1s important: the liability holding’s still-growing price tag for BOE is
already nearly $500 million and its erroneous expansion of disparate-
impact liability reverberates far beyond this case.

Finally, while the Court denied interlocutory en banc review in
2007, the present posture is very different. The 2006 remand left open
the possibility that the district court would find the LAST job-related

and BOE not liable. Gulino, 460 F.3d at 388. Now, the district court has

16
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found that the State failed to properly validate the exam—while also
confirming BOE had no way of knowing that—and thousands of final
backpay judgments are being entered, thereby drawing the error of the
panel’s decision, and its severe, unjust consequences, into sharper relief.

The liability ruling calls out for further review.

B. The Court should review the panel decision
upholding the district court’s unsound backpay
methodology.

Compounding the unfairness of the liability ruling, the panel’s
recent decision upholding the district court’s skewed approach to
determining backpay will overcompensate the class by hundreds of
millions of dollars. While the panel correctly noted that the district
court has broad discretion in determining backpay (Slip Op. 3), that
discretion has limits, see Ingram v. Madison Square Garden Ctr., Inc.,
709 F.2d 807, 812 (2d Cir. 1983); Pettway v. Am. Cast Iron Pipe Co., 494
F.2d 211, 261-62 (5th Cir. 1974). Here, the district court’s backpay
methodology is so plainly unreliable that it requires reversal.

The methodology violates Title VII's fundamental remedial
principle that a court assessing backpay under Title VII must, “as

nearly as possible, recreate the conditions and relationships that would

17
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have been had there been no unlawful discrimination.” Ingram, 709
F.2d at 811 (cleaned up). In a class action, this means that the
aggregate award to the class must track the actual harm suffered by
the class as a whole. See id. at 812.

BOE provided comparator-based evidence showing that 25% of
class members would not have been appointed had they passed the
LAST, and that a substantial proportion of those appointed would have
left before retirement—about 8% within their first year and 50% by
year ten. But there is no sound way to tell which class members would
have been appointed and how long they would have remained. Under
those circumstances, the district court should have employed a backpay
methodology that would account, in the aggregate, for the known rates
of appointment and attrition—such as the pro rata adjustments BOE
proposed. See id. But instead the district court ignored the non-
appointment probability entirely and applied a standardless, case-by-
case approach to attrition that was not aimed at approximating the
comparator rates in the aggregate and that ended up failing to

meaningfully account for pre-retirement attrition at all.

18
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In upholding the district court’s approach, the panel departed
from the law of this circuit and others. All agree that “when the class
size or the ambiguity of promotion or hiring practices” or “an extended
period of time” require a court to enter into a “quagmire of hypothetical
judgment[s]” to recreate counterfactual careers, “a class-wide approach
to the measure of back pay is necessitated.” Pettway, 494 F.2d at 261;
see also, e.g., Ingram, 709 F.2d at 812; Stewart v. General Motors Corp.,
542 F.2d 445, 452 (7th Cir. 1976). All of those factors are present here.

The panel deeply underestimated the uncertainty inherent in the
district court’s case-by-case approach (Slip Op. 4). Teachers get
appointed through a decentralized process across 1,700 public schools
based on numerous subjective and discretionary factors. And they end
up leaving the demanding position of BOE teacher for any number of
professional and personal reasons, including school culture and
leadership, failure to obtain tenure, other work opportunities, and
personal circumstances involving finances, family, health, or housing.
The choice to try to reconstruct these unknowable events over often-

decades-long imagined careers for each class member plunged the
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district court into exactly the “quagmire of hypothetical judgments” that
have led courts to require classwide, statistical approaches.

The panel also errantly approved the district court’s improper
reliance on the “wrongdoer rule,” which the district court first used to
justify the case-by-case approach itself—because “unfairness” to the
defendant is purportedly “tolerable” (SPA-13)—and then used again to
render systematically skewed case-by-case determinations by resolving
all uncertainties against BOE. The equitable “wrongdoer rule” should
not apply because, as shown above, BOE was not the “wrongdoer”
responsible for any uncertainty.

But even where the rule does apply, it does not authorize courts to
abandon classwide accuracy in favor of a clear plaintiffs’ windfall.
Courts must use an approach tethered to aggregate statistical
probabilities. See Ingram, 709 F.2d at 812-13; Stewart, 542 F.2d at
452-53. The district court’s failure to include any check for aggregate
accuracy here has led to massive overcompensation of the class. See
supra at 18; Appellant’s Brief 86-87; Reply Brief 42 n.17. The

ramifications are grave, inflating an already undue burden of liability
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by hundreds of millions of dollars, at taxpayer expense. The magnitude

of that error, and resulting public harm, warrants rehearing.

CONCLUSION

Rehearing or rehearing en banc should be granted.

Dated: New York, NY
March 15, 2021

RICHARD DEARING
CLAUDE S. PLATTON
AARON M. BLOOM
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of Counsel

21

Respectfully submitted,

JAMES E. JOHNSON

Corporation Counsel
of the City of New York
Attorney for Appellees

/s/ Aaron M. Bloom
AARON M. BLoOM
Assistant Corporation Counsel

100 Church Street

New York, New York 10007
212-356-2274
abloom@law.nyc.gov



Case 19-1162, Document 264, 03/15/2021, 3056526, Page28 of 68

PRINTING SPECIFICATIONS STATEMENT

This petition was prepared on a computer, using Century
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ADDENDUM: OPINION AND SUMMARY ORDERS TO WHICH
THIS PETITION RELATES

Contents:

1. Gulino v. N.Y. State Educ. Dep’t., 460 F.3d 361 (2d Cir. 2006),
reh’g denied (2007), cert. denied 554 U.S. 917 (2008)

2. Gulino v. Bd. of Educ., 555 F. App’x 37 (2d Cir. 2014)

3. Munoz v. Bd. of Educ. (No. 19-1162), Slip. Op. (2d Cir. Jan. 28,
2021
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as actually written does not require the
judge to give such undue weight. Of
course we do not mean to suggest that a
non-Guidelines sentence is never permissi-
ble in cases involving crack cocaine.
“‘[Clonsideration’ does not mean mandato-
ry adherance.” Jones, 2006 WL 2167171,
at *2, 2006 U.S.App. LEXIS 19789, at *7.
After Booker, judges may ultimately reject
a sentence within the Guideline range if
that rejection is based on all of the
§ 3553(a) factors, specifically considered in
light of the facts of the particular defen-
dant’s case. As the Eleventh Circuit re-
cently explained, “a sentence below the
Guidelines range may be reasonable, so
long as it reflects the individualized, case-
specific factors in § 3553(a).” Williams,
456 F.3d at 1369. But without any justifi-
cation for why the § 3553(a) factors lead to
a below-Guidelines sentence, and with the
non-Guidelines sentence based only on the
district court’s generalized policy disagree-
ment with the Guidelines, the sentence
cannot be affirmed as “reasonable.”

IV.

With respect to the central issue in this
case—the relative merits of the ratio for
crack and powder cocaine—we are, as we
have stated, without license to usurp the
policy role of the legislative and executive
branches. That said, we would be blind to
the thoughtful policy discussions of the last
dozen years if we did not acknowledge
what our survey of Sentencing Commis-
sion reports and recommendations, as well
as various legislative proposals across the
political spectrum, reveals: that the dis-
trict court is surely not alone in its concern
that the current ratio is too great.

[13,14] Yet what that ratio should
be—and indeed, any change, if it is to
come—can result only from legislative di-
rection. For the foregoing reasons, we
are compelled to conclude that we see

nothing in § 3553(a) or in Booker more
generally that authorizes district courts to
sentence defendants for offenses involving
crack cocaine under a ratio different from
that provided in the Sentencing Guidelines.
That is not to say that district courts must
always sentence within the ratio provided
by the Guidelines; that would indeed be
error under Booker. But we join the
First, Fourth, and Eleventh Circuits in
holding that district courts may give non-
Guidelines sentences only because of case-
specific applications of the § 3553(a) fac-
tors, not based on policy disagreements
with the disparity that the Guidelines for
crack and powder cocaine create. See
Pho, 433 F.3d at 64-65; Eura, 440 F.3d at
633-34; Williams, 456 F.3d at 1366-67.
We therefore reverse and remand for fur-
ther proceedings.

w
O E KEY NUMBER SYSTEM
T

Elsa GULINO, Mayling Ralph and Peter
Wilds, on behalf of themselves and all
others similarly situated, Plaintiffs—
Appellants,

Nia Greene, Plaintiff,
\A

NEW YORK STATE EDUCATION
DEPARTMENT, Defendant-
Cross-Defendant-Appellee,

Board of Education of the New York
City School District of the City of
New York, Defendant-Cross—Claim-
ant-Appellee.

Docket No. 03-9062-CV.

United States Court of Appeals,
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Argued: Jan. 24, 2005.
Decided: Aug. 17, 2006.

Background: Employees of school district
sued city board of education and state
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education department under Title VII and
state laws, alleging that rights of African-
American and Latino teachers were violat-
ed through imposition of requirement that
they pass test to receive or retain teaching
license. Following partial summary judg-
ment, 236 F.Supp.2d 314, the United
States District Court for the Southern Dis-
trict of New York, Constance Baker Mot-
ley, J., granted judgment in favor of defen-
dants. Employees appealed.

Holdings: The Court of Appeals, Richard
C. Wesley, Circuit Judge, held that:

(1) board did not delegate core employer
responsibility to department;

(2) common law of agency did not impose
liability on department;

(3) board was “employer” subject to Title
VII liability; and

(4) district court’s conclusion that test was
sufficiently job-related to be actionable
was clearly erroneous.

Affirmed in part, vacated in part, and re-
manded.

1. Statutes ¢=212.6

Where statute uses terms that have
accumulated settled meaning under com-
mon law, court must infer, unless statute
otherwise dictates, that Congress means to
incorporate established meaning of terms.

2. Labor and Employment ¢=23

Prerequisite to considering whether
individual is employee under common-law
agency principles is that individual have
been hired in first instance.

3. Labor and Employment =23

Where no financial benefit is obtained
by purported employee from employer, no
plausible employment relationship of any
sort can be said to exist.

460 FEDERAL REPORTER, 3d SERIES

4. Civil Rights ¢=1116(1)

City board of education did not dele-
gate core employer responsibility to state
education department in administering
teacher competency test, and thus state
could not be held liable as employer under
Title VII in action brought by employees
of school district, alleging that rights of
African-American and Latino teachers
were violated through imposition of re-
quirement that they pass test; state had
imposed requirement in exercise of statu-
tory concern for teacher competence. Civ-
il Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 2000e et seq.; N.Y.McKinney’s
Education Law § 3004(1).

5. Civil Rights &=1116(1), 1528

Common law of agency did not impose
Title VII liability on state education de-
partment with respect to action brought by
employees of school district, alleging that
rights of African-American and Latino
teachers were violated through imposition
of requirement that they pass competency
test; department did not hire or compen-
sate suing employees, and although de-
partment controlled basic curriculum and
credentialing requirements, it did not exer-
cise workaday supervision necessary to
employment relationship. Civil Rights Act
of 1964, § 701 et seq., 42 U.S.C.A. § 2000e
et seq.

6. Civil Rights ¢=1116(1)

City board of education was “employ-
er” subject to Title VII liability with re-
spect to action brought by employees of
school district, alleging that rights of Afri-
can-American and Latino teachers were
violated through imposition of requirement
that they pass competency test; purpose of
board was education of students in city’s
public schools, and board hired and com-
pensated teachers as means of accomplish-
ing that objective. Civil Rights Act of
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1964, § 701 et seq., 42 U.S.C.A. § 2000e et
seq.
See publication Words and Phras-

es for other judicial constructions
and definitions.

7. Civil Rights €=1140

Title VII proscribes not only overt
discrimination, but also practices that are
fair in form but discriminatory in opera-
tion. Civil Rights Act of 1964, § 701 et
seq., 42 U.S.C.A. § 2000e et seq.

8. Civil Rights &=1137, 1545

Plaintiff need not show that employer
intended to discriminate to state claim un-
der Title VII; rather, prima facie violation
may be established by statistical evidence
showing that employment practice has ef-
fect of denying members of one race equal
access to employment opportunities. Civil
Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 2000e et seq.

9. Civil Rights ¢=1142

District court’s conclusion that teacher
competency test was sufficiently job-relat-
ed to be actionable under Title VII, with
respect to action alleging that rights of
African-American and Latino teachers
were violated through imposition of testing
requirement, was clearly erroneous; since
higher performance on one test section
may have compensated for lower perform-
ance on another, one particular section
could never have been sole reason that
particular group failed test. Civil Rights
Act of 1964, § 701 et seq., 42 U.S.C.A.
§ 2000e et seq.

Joshua Samuel Sohn, DLA Piper Rud-
nick Gray Cary U.S. LLP, New York, N.Y.

*The Honorable Christopher F. Droney of the
United States District Court for the District of

(Barbara J. Olshansky, Center for Consti-
tutional Rights, New York, NY, Steve Seli-
ger, Seliger & Elkin, Ltd., Chicago, IL),
for Plaintiffs—Appellants.

Michael S. Belohlavek, Deputy Solicitor
General for the State of New York, New
York, N.Y. (Eliot Spitzer, Attorney Gener-
al for the State of New York, Melanie L.
Oxhorn, Assistant Solicitor General, of
counsel), for Defendant—-Cross—Defendant—
Appellee the New York State Education
Department.

Mordecai Newman, Assistant Corpora-
tion Counsel of the City of New York, New
York, N.Y. (Michael A. Cardozo, Corpora-
tion Counsel of the City of New York,
Larry A. Sonnenshein, Assistant Corpora-
tion Counsel, Leonard Koerner, Assistant
Corporation Counsel, of counsel), for De-
fendant—Cross—Claimant—-Appellee the
Board of Education of the New York City
School District of the City of New York.

Before RAGGI and WESLEY, Circuit
Judges, and DRONEY, District Judge.*

RICHARD C. WESLEY, Circuit Judge.

Although this Court has long navigated
“the complex realm of [employment] test-
ing and test validation,” Guardians Assn
v. Cwil Serv. Comm™n of New York, 630
F.2d 79, 82 (2d Cir.1980), once again, we
find ourselves in uncharted territory. This
case asks us to decide whether the general
knowledge test component of New York
State’s public school teacher certification
program is racially diseriminatory in viola-
tion of Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. §§ 2000e-
2000e-17. Furthermore, where, as here,
the plaintiffs are public employees, the
delicate issues of federalism and state po-
lice powers come into play in answering

Connecticut, sitting by designation.
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the threshold question of which of the
defendants, if any, can be considered an
“employer” for the purposes of Title VII
analysis.

Plaintiffs-appellants, Elsa Gulino, Mayl-
ing Ralph, and Peter Wilds, represent a
class of African—American and Latino edu-
cators in the New York City (the “City”)
public school system. The essence of their
claim is that the New York State Edu-
cation Department (“SED”) and the New
York City Board of Education (“BOE”)
have discriminated against these aspiring
teachers through the use of two standard-
ized certification tests, the National Teach-
ers Examination Core Battery (“Core Bat-
tery”) and the Liberal Arts and Sciences
Test (“LAST”) of the New York State
Teacher Certification Examinations. Af-
ter a long trial, the district court (Motley,
J.#*) found in favor of defendants, holding
that, although the two certification tests
had a disparate impact on the employment
prospects of African-American and Latino
candidates, defendants avoided Title VII
liability because the tests are “job relat-
ed.”

We hold that the district court initially
erred in holding that SED is subject to
Title VII liability, but we affirm the dis-
triet court’s holding that BOE is subject to
Title VII liability as appellants’ employer.
As to the merits of appellants’ Title VII
claim, we find both legal and factual errors
in the district court’s holding in favor of
appellees. We are not convinced, however,
that the judgment in favor of appellants is

** The Honorable Constance Baker Motley—civ-
il rights activist, distinguished lawyer, and
respected judge—passed away on September
28, 2005.

1. “Licensure is a state function.” TEsTING
TeEACHER CANDIDATES: THE ROLE OF LICENSURE
Tests IN IMPROVING TEACHER QuaLiTy 35 (Karen
J. Mitchell et al. eds., Nat'l Research Coun-
cil, 2001) (““NRC Report”). The Department
of Health, Education, and Welfare defined

460 FEDERAL REPORTER, 3d SERIES

warranted as a matter of law. Conse-
quently, we vacate the district court’s
judgment and remand for further proceed-
ings in accordance with this opinion.

A

New York’s Constitution imposes upon
the State a duty to “provide for the main-
tenance and support of a system of free
common schools, wherein all the children
of this state may be educated.” N.Y.
Const. Art. X1, § 1. This means that it is
incumbent upon the State to provide, at a
minimum, a “sound basic education” for
the State’s children. See Bd. of Educ.,
Levittown Union Free Sch. Dist. v. Ny-
quist, 57 N.Y.2d 27, 48, 453 N.Y.S.2d 643,
439 N.E.2d 359 (1982); see also Campaign
for Fiscal Equity, Inc. v. New York, 100
N.Y.2d 893, 905, 769 N.Y.S.2d 106, 801
N.E.2d 326 (2003) (“[A] sound basic edu-
cation conveys not merely skills, but skills
fashioned to meet a practical goal: mean-
ingful civic participation in contemporary
society.”). To carry out this command, the
State has given the Commissioner of Edu-
cation broad authority to “prescribe ...
regulations governing the examination and
certification of teachers employed in all
public schools of the state.” N.Y. Epuc.
Law § 3004.1; see also id. §§ 3001, 3002,
3005. Because the State government is, at
bottom, responsible for a school’s failure to
provide a “sound basic education,” ! over-

“licensure” as “[tlhe process by which an
agency of government grants permission to
persons to engage in a given profession or
occupation by certifying that those licensed
have attained the minimal degree of compe-
tency necessary to ensure that the public
health, safety, and welfare will be reasonably
well protected.” U.S. Dep't or HearLth, Epuc,
AND WELFARE, REPORT ON LICENSURE AND RELATED
HeaLtH PERSONNEL CREDENTIALING 7 (1971).
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sight of the education system at the State
level is to be expected.

However, this need for oversight must
be balanced against the long-standing
principle in New York State that public
schools be controlled largely by local
school boards. “[Article XI of the New
York Constitution] enshrined in the Con-
stitution a state-local partnership in which
‘people with a community of interest and a
tradition of acting together to govern
themselves’ make the ‘basic decisions [of]

. operating their own schools.”” Payn-
ter v. New York, 100 N.Y.2d 434, 442, 765
N.Y.S2d 819, 797 N.E.2d 1225 (2003)
(quoting Levittown, 57 N.Y.2d at 46, 453
N.Y.S.2d 643, 439 N.E.2d 359). Thus, in
each school district, the people of the dis-
trict make “the basic decisions on funding
and operating their own schools.” Levit-
town, 57 N.Y.2d at 46, 453 N.Y.S.2d 643,
439 N.E.2d 359 (internal quotation marks
omitted); see also N.Y. Civil Liberties Un-
ion v. New York, 4 N.Y.3d 175, 181, 791
N.Y.S.2d 507, 824 N.E.2d 947 (2005) (quot-
ing Paynter, 100 N.Y.2d at 442, 765
N.Y.S.2d 819, 797 N.E.2d 1225).2

To insure this emphasis on local control,
the New York legislature has, by statute,
confided many of the public schools’ oper-
ating decisions to the discretion of local
school boards. For example, school
boards approve yearly operating budgets,’
set tax rates, and collect taxes to fund
public school budgets.! See N.Y. REeaL

2. The regulations of the Commissioner of
Education require local school boards to
“develop and adopt a district plan for the
participation by teachers and parents with
administrators and school board members in
school-based planning and shared decision-
making.” N.Y. Comp.Copes. R. & REGs. tit. 8,
§ 100.11(b).

3. School budgets in cities are generally sub-
ject to review by local legislatures and, in
other areas, must be approved by district vot-
ers. New York City is an exception—there,

Prop. Tax Law §§ 1302-1342; see also, e.g.,
N.Y. Epvc. Law §§ 1608,1716, 1804,1906,
2503, 2554, 2601-a. School boards across
the State negotiate labor agreements with
unions representing district teachers and
other school district employees, see N.Y.
Crv. SErv. Law §§ 200,201.11; N.Y. Epuc.
Law § 3011. This is also the case in New
York City, where BOE and the United
Federation of Teachers enter into collec-
tively bargained agreements governing the
employment of the City’s public school
teachers. See, e.g., Steven Greenhouse, In
Contract Deal, Pay to Rise 10%, City Un-
ion Says, N.Y. Times, July 14, 2006, at A6;
see also, e.g., Agreement Between The
Board of Education of the City School
District of the City of New York and Unit-
ed Federation of Teachers, Local 2, Ameri-
can Federation of Teachers, AFL-CIO,
available  at  http:/www.uft.org/mem-
ber/contracts/teachers__contract/.  Local
school boards have also been given broad
authorizations to purchase, maintain, and
sell property on behalf of a school; to
provide transportation to and from
schools; to select and provide text books
and other learning materials; and general-
ly, “[tlo have in all respects the superin-
tendence, management and control of the
educational affairs of the district.” N.Y.
Epuvc. Law § 1604.30; see also generally
§§ 1604, 1709. “Although the New York
State Department of Education has sub-
stantial responsibility for education in the

the Mayor controls the school budget. See
N.Y. Epuc. Law § 2590-q.

4. It is instructive, though not determinative,
that, for the 1996-97 school year, the State’s
contribution to public school budgets amount-
ed to only 39.9% of total funds. Local school
districts provided 56% of all funding, and the
federal government provided the remaining
4%. See Campaign for Fiscal Equity, 100
N.Y.2d at 905, 769 N.Y.S.2d 106, 801 N.E.2d
326.
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State, the local school districts maintain
significant control over the administration
of local school district affairs.” Kramer v.
Union Free Sch. Dist. No. 15, 395 U.S.
621, 623, 89 S.Ct. 1886, 23 L.Ed.2d 583
(1969).

Most relevant to this appeal is that local
school boards have been given the authori-
ty to “employ ... as many legally qualified
teachers as the schools of the district re-
quire” and “to determine the rate of com-
pensation of each teacher.” N.Y. Epuc.
Law § 1604.8; see also id. §§ 1709.16;
3012.1(a) (prescribing the teacher tenure
process to be followed in certain school
districts). This means that local school
boards are also vested with the authority
to enter into contracts with teachers that
set forth “the details of the agreement
between the parties, and particularly the
length of the term of employment, the
amount of compensation and the time
when such compensation shall be due and
payable.” Id. § 3011.1. Thus, while some
discretion has been taken from local school
boards—e.g., the requirement that the
teacher be “legally qualified” and that full-
time teachers be given an opportunity for
tenure—most of the day-to-day manage-
ment of the affairs of public schools rests
entirely with local school boards.” No-
where in the State has the principle of
“giving citizens direct and meaningful con-
trol over the schools,” Levittown, 57
N.Y.2d at 46, 453 N.Y.S.2d 643, 439 N.E.2d
359, been more meaningfully practiced
than in the City of New York, where, until
1991, the establishment of teacher creden-
tialing requirements fell largely on the
BOE, see N.Y. Epvc. Law §§ 2569-a to

5. Nationwide, “[p]ublic school districts gener-
ally select their teachers from available pools
of licensed candidates.” NRC Report, supra
note 1, at 47. That is, in almost every state,
availability for employment is determined by
statewide minimum standards, but the final
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2569—f (1990) (repealed by L.1990, c. 650,
§ 1, eff. Jan. 1, 1991).

B

For many years, the BOE was solely
responsible for prescribing the credential-
ing requirements for City teachers. The
minimum requirements were a four-year
college degree, as well as passage of both a
written and an oral examination adminis-
tered by the City’s own Board of Examin-
ers. Once these minimum requirements
were met, the candidate was granted a
“temporary per diem certificate” (also re-
ferred to as an “initial certificate”) allow-
ing him or her to teach for one year. At
the end of that year, the teacher could
either apply for a renewal of the tempo-
rary per diem certificate, which would ex-
tend the license for one more year, or the
teacher could try for a permanent city
teaching license.

There were two ways of obtaining a
permanent teaching license. First, an ap-
plicant could take and pass a second Board
of Examiners’ test more specific to the
candidate’s teaching area. The second
test had both written and oral components
and was designed to test a range of attrib-
utes, including an applicant’s ability in
written English, knowledge of specific sub-
ject matter, and ability to apply pedagogi-
cal knowledge. The “knowledge” portion
of the examination tested content relevant
to the teacher’s field—i.e., a social studies
teacher would not have to answer math
questions, ete. Alternatively, an applicant
could obtain a permanent teaching license
by passing the Core Battery—a general
knowledge test intended for aspiring

decision to hire certified candidates rests with
the local school district. Id. Local school
districts may, and indeed often do, impose
requirements above and beyond those im-
posed by the states. Id. at 44-47.
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teachers—and then petition for a nomina-
tion to a teaching position. Those who
took this second route could only be ap-
pointed to teach in certain City schools.

Although the City of New York was free
to devise its own teacher credentialing pro-
grams, its autonomy was limited to some
degree because New York City teachers
have always had to meet certain state
minimum qualifications. A former human
resources director for the BOE, Marie De-
Canio, testified at trial that, although an
“actual [State] certificate was not re-
quired[,] ... comparable background and
experience was required” of City certified
teachers. Tr. Trans. at 193.

In 1984, the State began requiring that
all teachers (except those in New York
City and Buffalo) take and pass the Core
Battery in order to obtain an initial certifi-
cate. Passage of that test soon became a
de facto requirement for City teachers as
well because State Education law required
that the BOE “adopt regulations for the
licensure of teachers in the city that [were]
substantially equivalent or not less than
those required by the state,” Tr. Trans. at
1725, and the BOE felt that it could not
devise a test on its own that would satisfy
the “substantially equivalent” mandate.
Those teachers who had passed the first
Board of Examiners’ test would not have
to take the Core Battery. However, there
were many teachers with temporary certif-
icates teaching in the City school system,
and those teachers could not be perma-
nently certified without passing the Core
Battery. Because the City risked decerti-
fication of thousands of teachers, SED
gave City teachers a five-year period in
which to pass the Core Battery. During
this period, City teachers could continue to
teach with their provisional licenses.

If a teacher did not pass the Core Bat-
tery within the five-year period, the teach-
er’s provisional license was revoked.

However, a teacher could still obtain a
substitute teaching license, and many of
the City’s teachers who were de-certified
at the end of the five-year period remained
in their positions as substitutes. Con-
cerned about a sudden glut of full time
“substitute” teachers, the State passed a
bill that allowed for a test, given by the
City’s Board of Examiners and only open
to substitute teachers in New York City,
which would allow the substitutes to obtain
an initial certificate without passing the
Core Battery. This test, called a “closed
examination” because it was closed to all
but those who had worked for at least two
years as a substitute teacher in the City
school system, consisted of only an oral
examination. Ms. DeCanio testified that
the closed examination “was really a test
that was to get people who are working as
sub[stitute]s to have an easier method into
the system as the initial certificate, and
then they would have to complete their
[permanent license] requirements after
that.” Tr. at 239.

C

In 1987, SED Commissioner, Thomas
Sobol, convened a task force to study the
State’s public schools and make recom-
mendations to improve the system. In
March 1988, the Commissioner’s Task
Force On The Teaching Profession pub-
lished, “The New York Report: A Blue-
print for Learning and Teaching,” (“Task
Force Report”), which made numerous
recommendations for improving the public
school system. A large portion of the
Task Force Report, titled “Teacher Prepa-
ration and Licensure,” was dedicated to a
discussion of ways to improve the quality
of teaching that would be “in keeping with
the needs of today’s students or teachers.”
Task Force Report at 614. Specifically,
that Report focused on concerns that
teachers could be teaching in schools be-
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fore they obtained their permanent teach-
ing licenses, which could mean that stu-
dents were being “taught by someone who
lacks the necessary subject knowledge or
teaching skills.” Id.

Two related recommendations in the
Task Force Report are relevant to this
appeal. First, it recommended that teach-
er licensing should be done on a “statewide

. system which will seek to guarantee
that before teachers are allowed to work
independently in a classroom, they will be
thoroughly prepared for that important re-
sponsibility.” Id. Thus, it was suggested
that certification of teachers in New York
City and Buffalo follow the same standards
as the rest of the State. Second, in order
to implement such a system, the Task
Force recommended a “sequence leading
to professional teacher licensure” that
would include a “test of liberal arts knowl-
edge.” Id. The Task Force anticipated
this test as one of the licensing require-
ments because of its members’ collective
belief that “liberal learning is essential to
the education of a prospective teacher.”
Id.

In response to this report, the State
passed legislation—effective January 1,
1991—requiring that all teachers licensed
to teach in a public school in New York
State be licensed under the same state-
wide standards. See L.1990, c. 650, § 1
(repealing N.Y. Epuc. Law §§ 2569—a to
2569—f); 3004.°® Thus, because the Core
Battery was already a prerequisite for
non-City public school teachers to obtain
their initial certificate, it became a prereq-
uisite for licensure of City teachers, too.
However, teachers who did not (or could
not) pass the Core Battery could still teach

6. That legislation also eliminated the City’s
Board of Examiners and transferred licensing
responsibilities to the BOE.
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on a temporary license. These temporary
licenses could be extended for up to three
years, with extensions beyond that granted
in exigent circumstances. In the City,
where teacher shortages were still acute,
many teachers were essentially perma-
nently employed although they held only
temporary licenses. Beginning in 1993,
SED began to phase out use of the Core
Battery and phase in use of the LAST, a
test focused on general liberal arts knowl-
edge. During this period, SED also began
to urge BOE to push its teachers to satisfy
all of the state-mandated licensure re-
quirements, though the State was still
granting temporary licenses to City teach-
ers in large numbers to alleviate the City’s
shortages.

D

The LAST was developed jointly by
SED and National Evaluation Systems
(“NES”), a company with considerable ex-
perience developing statewide teacher li-
censing tests. While the Core Battery
tested a range of knowledge, skills and
abilities that were deemed necessary to
being a competent teacher,” the LAST is
used to test only an applicant’s knowledge
of liberal arts and sciences. It is impor-
tant to note, however, that the LAST is
but one component of the New York State
Teacher Certification Examinations
(“NYSTCE”). The other requirements for
certification include separate assessments
of pedagogy and more specific content
tests. Currently, those seeking perma-
nent full-time employment as classroom
teachers in New York State must now pass
the LAST as one of the minimum require-
ments for attaining an initial certificate.

7. Because appellants do not challenge on ap-
peal the district court’s finding that the Core
Battery did not violate Title VII, there is no
need to discuss that test’s development and
implementation.
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(Converting an initial certificate into a per-
manent “professional certificate” involves a
host of additional requirements not direct-
ly relevant to this appeal.)

The LAST itself is a pass-fail examina-
tion designed to test basic college-level
content. The examination covers five ba-
sic areas: (1) “Scientific and Mathematical
Processes,” (2) “Historical and Social Sci-
entific Awareness,” (3) “Artistic Expres-
sion and The Humanities,” (4) “Basic
Communication Skills,” (collectively, the
“Multiple Choice Sections”) and (5) “Writ-
ten Analysis and Expression” (the “Essay
Section”). In order to pass the exam, a
test taker must score an average of 200
points on each of the sections. This
equates to answering roughly two-thirds
of the questions correctly on the Multiple
Choice Sections and a score of three
points (out of a possible five points) on the
Essay Section. However, scoring of the
LAST is “compensatory,” meaning that a
candidate may score below the “passing
score” on a certain section and still pass
the test if his or her performance on the
remaining sections is sufficiently high.

II

Appellants commenced this action on
November 8, 1996, claiming, inter alia,
that SED and BOE violated Title VII of
the Civil Rights Act of 1964, 42 U.S.C.
§§ 2000e-2000e-17. In particular, the
complaint alleged that defendants’ use of
the Core Battery and the LAST to certify
public school teachers had a disparate im-
pact on minority job seekers in violation of
§ 2000e-2(k). Plaintiffs seek back pay, a
declaration that the use of the certification
tests is unlawful, and an injunction barring
further use of the certification tests. Fol-
lowing discovery, both defendants moved
for summary judgment on various

8. For a discussion of the three tests, see infra

grounds, including that Title VII does not
apply to them. SED argued that Title VII
does not apply because it is not plaintiffs’
“employer” for the purposes of Title VII.
BOE maintained, on the other hand, that it
is not liable because it is merely complying
with a state law that requires it to de-
certify teachers who failed to pass either
the Core Battery or the LAST.

The district court denied defendants’
motions, finding that both SED and BOE
are subject to Title VII liability. See Guli-
no v. Bd. of Educ. of the City Sch. Dist. of
New York, 236 F.Supp.2d 314 (S.D.N.Y.
2002) (“Gulino I’), modified, 2002 WL
31887733 (S.D.N.Y. Dec.26, 2002). In con-
cluding that SED is potentially liable, the
court stated that, in the absence of a direct
employment relationship, there are three
tests for determining whether a particular
defendant is an employer in the Title VII
context.® See id. at 331-32. The district
court found that because SED plays a
significant role in the management of local
school districts, it is subject to liability
under the first of the three tests—the so-
called “interference” test. See id. at 333.
Having reached that decision, the district
court declined to discuss the applicability
of the other two tests. Id. at 332. The
district court also found BOE to be subject
to Title VII liability because, although
BOE was “merely following the mandates
of state law as articulated in the relevant
statutes and regulations,” id. at 333, Title
VII precludes any employer from using
discriminatory state law as a defense to
liability, id. at 335. Thereafter, SED filed
a motion seeking certification for an inter-
locutory appeal of this determination. The
motion was denied by the district court.
Gulino v. Bd. of Educ. of the City Sch.
Dist. of New York, 234 F.Supp.2d 324, 325
(S.D.N.Y.2002).

at 22-32.
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The trial began in December 2002,
spanned five months, filled over 3,600
pages of transcript, and included the testi-
mony of 40 witnesses. The district court,
applying traditional Title VII burden-shift-
ing analysis, found in favor of the defen-
dants. Gulino v. Bd. of Educ. of the City
Sch. Dist. of New York, No. 96-8414, slip.
op. at 34 (S.D.N.Y. Sept. 4, 2003) (“Gulino
II'”). The court first held that plaintiffs
had presented sufficient statistical evi-
dence of disparate impact to make out a
prima facie violation of Title VII. Id. at
10-13. Defendants then presented evi-
dence purporting to show that the exami-
nations had been developed and tested to
ensure that they were related to the skills
and knowledge necessary for public school
teachers. At the close of evidence, the
court found that the Core Battery was job
related and thus, that “the State’s certifi-
cation decisions based on that test was
[sic] both valid and reliable.” Id. at 15.

As to the LAST, the court found that
defendants had failed to establish the “for-
mal validity” of the LAST. Id. at 32; see
Guardians, 630 F.2d at 95-105. Notwith-
standing that finding, however, the district
court—employing a standard it thought
was required by the United States Su-
preme Court in Watson v. Fort Worth
Bank & Trust, 487 U.S. 977, 998, 108 S.Ct.
2777, 101 L.Ed.2d 827 (1988)—held that
the LAST is job related “because of the
coincidence of three factors: (1) the impor-
tance given to the ability to write an essay
by those education professionals surveyed
by NES; (2) the weight of the essay writ-
ing portion of the test; and (3) the fact
that the majority of plaintiffs would have
passed the LAST but for the essay writing

9. Because we conclude that the district
court’s factual conclusions with respect to the
weight of the essay portion of the LAST were
clearly erroneous, we need not reach appel-
lants’ contention that the test was ‘“misused.”
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portion.” Id. (citations omitted). Having
found that the LAST is job related, the
district court entered judgment in favor of
defendants. Id.

Appellants claim that the district court
applied the wrong disparate impact stan-
dard, that the district court’s factual con-
clusions regarding the weight of the essay
portion of the LAST are clearly erroneous,
and that the defendants “misused” the
tests in making employment decisions as
to “in service” teachers.” In defense of
their victory below, both appellees renew
their arguments that Title VII does not
apply to them. We address appellees’
claims first.

III

A

Title VII makes it “an unlawful employ-
ment practice for an employer ... to fail
or refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate against
any individual with respect to his compen-
sation, terms, conditions, or privileges of
employment, because of such individual’s
race, color, religion, sex, or national ori-
gin” 42 U.S.C. § 2000e-2(a). Conse-
quently, the existence of an employer-em-
ployee relationship is a primary element of
Title VII claims. See Tadros v. Coleman,
717 F.Supp. 996, 1004 (S.D.N.Y.1989),
affd, 898 F.2d 10 (2d Cir.1990) (per cu-
riam); cf. Arbaugh v. Y & H Corp., —
U.S. ——, 126 S.Ct. 1235, 1245, 163
L.Ed.2d 1097 (2006) (holding that statuto-
ry employee-numerosity requirement is an
element of a claim under Title VII). Al-
though Title VII provides definitions of
both “employer” 1 and “employee,” ! nei-

If appropriate, the district court may need to
address this argument on remand.

10. Title VII provides that:
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ther definition is particularly helpful in
deciding whether an employment relation-
ship exists. In such situations—i.e., where
a definition is “nominal” or is otherwise
unhelpful—the courts must look outside
the statute for guidance. See Nationwide
Mut. Ins. Co. v. Darden, 503 U.S. 318, 323,
112 S.Ct. 1344, 117 L.Ed.2d 581 (1992).

[1] Where a statute “ ‘uses terms that
have accumulated settled meaning under
... the common law, a court must infer,
unless the statute otherwise dictates, that
Congress means to incorporate the estab-
lished meaning of these terms.’” Comdty.
for Creative Non-Violence v. Reid, 490
U.S. 730, 739-40, 109 S.Ct. 2166, 104
L.Ed2d 811 (1989) (quoting NLRB .
Amax Coal Co., 453 U.S. 322, 329, 101
S.Ct. 2789, 69 L.Ed.2d 672 (1981)). In
particular, the Supreme Court has
stressed that, “when Congress has used
the term ‘employee’ without defining it,
... Congress intended to describe the con-
ventional master-servant relationship as
understood by common-law agency doc-
trine.” Reid, 490 U.S. at 739-40, 109 S.Ct.
2166; see Clackamas Gastroenterology As-
socs., P.C. v. Wells, 538 U.S. 440, 444-45,
123 S.Ct. 1673, 155 L.Ed.2d 615 (2003)
(applying federal common-law of agency to
definition of “employee” under ADA);
Darden, 503 U.S. at 323, 112 S.Ct. 1344

The term “employer” means a person en-
gaged in an industry affecting commerce
who has fifteen or more employees for each
working day in each of twenty or more
calendar weeks in the current or preceding
calendar year, and any agent of such a
person, but such term does not include (1)
the United States, a corporation wholly
owned by the Government of the United
States, an Indian tribe, or any department
or agency of the District of Columbia sub-
ject by statute to procedures of the competi-
tive service (as defined in section 2102 of
Title 5), or (2) a bona fide private member-
ship club (other than a labor organization)
which is exempt from taxation under sec-

(ERISA); Reid, 490 U.S. at 743, 109 S.Ct.
2166 (Copyright Act of 1976).

In attempting to give guidance in that
regard, the Supreme Court culled the fol-
lowing non-exhaustive, thirteen-factor list
of considerations from federal case law and
the Restatement (Second) of Agency:

the hiring party’s right to control the
manner and means by which the product
is accomplished [;] the skill re-
quired; the source of the instrumentali-
ties and tools; the location of the work;
the duration of the relationship between
the parties; whether the hiring party
has the right to assign additional pro-
jects to the hired party; the extent of
the hired party’s discretion over when
and how long to work; the method of
payment; the hired party’s role in hiring
and paying assistants; whether the
work is part of the regular business of
the hiring party; whether the hiring
party is in business; the provision of
employee benefits; and the tax treat-
ment of the hired party.

Reid, 490 U.S. at 751-52, 109 S.Ct. 2166.
Although “[n]o one of these factors is de-
terminative,” Reid, 490 U.S. at 752, 109
S.Ct. 2166, “the common-law element of
control is the principal guidepost that
should be followed,” Clackamas, 538 U.S.
at 448, 123 S.Ct. 1673;? see also Eisen-

tion 501(c) of Title 26, except that during
the first year after March 24, 1972, persons
having fewer than twenty-five employees
(and their agents) shall not be considered
employers.

42 U.S.C. § 2000e(b).

11. Title VII provides a rather circular defini-
tion of “employee,” stating that “[t]he term
‘employee’ means an individual employed by
an employer. ...” Id. at § 2000e(f).

12. The Court in Clackamas, in adopting a
common-law based approach, was “persuad-
ed by the [Equal Employment Opportunity
Commission]’s focus on the common-law
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berg v. Advance Relocation & Storage,
Inc., 237 F.3d 111, 114 (2d Cir.2000);
Frankel v. Bally, Inc., 987 F.2d 86, 90 (2d
Cir.1993) (citing Spirides v. Reinhardt, 613
F.2d 826, 831 (D.C.Cir.1979)). This Cir-
cuit has repeatedly looked to the “Reid
factors” in analyzing employment relation-
ships under Title VII. See, e.g., Eisenberg,
237 F.3d at 114; O’Connor v. Davis, 126
F.3d 112, 115 (2d Cir.1997).

[2,3] In this Circuit, however, “courts
turn to common-law principles to analyze
the character of an economic relationship
‘only in situations that plausibly approxi-
mate an employment relationship.’”
O’Conmnor, 126 F.3d at 115 (quoting Graves
v. Women’s Prof’l Rodeo Assoc., 907 F.2d
71, 74 (8th Cir.1990)). Thus, “a prerequi-
site to considering whether an individual is
[an employee] under common-law agency
principles is that the individual have been
hired in the first instance.” Id. at 115
(emphasis added). In determining wheth-
er a person has been “hired,” we look
primarily to “whether [a plaintiff] has re-
ceived direct or indirect remuneration
from the alleged employer.” Pietras v.
Bd. of Fire Comm™s of the Farmingville
Fire Dist., 180 F.3d 468, 473 (2d Cir.1999)
(internal  quotation marks omitted).
“Where no financial benefit is obtained by
the purported employee from the employ-
er, no plausible employment relationship of
any sort can be said to exist.” O’Connor,

touchstone of control.” Clackamas, 538 U.S.
at 449, 123 S.Ct. 1673. In particular, the
Court noted with approval the EEOC’s six-
factored test, which is based on the common
law of agency:
[1] Whether the organization can hire or
fire the individual or set the rules and regu-
lations of the individual’s work[;]
[2] Whether and, if so, to what extent the
organization supervises the individual’s
work[;]
[3] Whether the individual reports to
someone higher in the organization[;]
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126 F.3d at 115-16 (internal quotation
marks omitted).

The district court, in holding that SED
is subject to Title VII liability, neglected
the common law-based analysis entirely.
Instead, as noted above, the district court
found that

[t]here are three tests used to determine

whether an entity qualifies as an em-

ployer in the Title VII context: 1)

whether the defendant affirmatively in-

terfered with or affected the plaintiff’s
direct employment or access to employ-
ment opportunities; 2) whether the de-
fendant can be considered a “single” or
“joint” employer together with the di-
rect employer under standards bor-
rowed from the National Labor Rela-
tions Board; and 3) whether the direct
employer is merely an agent or instru-
mentality of the defendant for the pur-
poses of the discriminatory practice.
Plaintiffs assert that SED satisfies all
three tests (even though it need satisfy
only one).
Gulino I, 236 F.Supp.2d at 331-32 (cita-
tions omitted). The court settled on the
first of the three tests—the “interference”
test—and found that SED’s extensive in-
volvement in the affairs of local school
districts brought SED within the ambit of
the interference test. As discussed more
fully below, we disagree with the district
court’s holding as to the applicability of the
interference test, 18 and we reverse. Be-

[4] Whether and, if so, to what extent the
individual is able to influence the organiza-
tion[;]
[5] Whether the parties intended that the
individual be an employee, as expressed in
written agreements or contracts[;]
[6] Whether the individual shares in the
profits, losses, and liabilities of the organi-
zation.
Id. at 449-50, 123 S.Ct. 1673 (quoting 2
Equal Employment Opportunity Commission,
Compliance Manual § 605.0009).
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cause we reverse on that issue, we must
also address the two other putative tests
for employer liability that the district court
did not discuss. Having considered the
other theories, however, we find that SED
is not an employer under any view of Title
VII, and we dismiss the Title VII claims
against the State defendant.

B

The “interference” theory of employer
liability was first enunciated by the D.C.
Circuit in Sibley Memorial Hospital v.
Wilson, 488 F.2d 1338 (D.C.Cir.1973),' but
the district court likened the present case
to a more recent application of the theo-
ry—the Ninth Circuit’s decision in Associ-
ation of Mexican-American Educators v.
California, 231 F.3d 572 (9th Cir.2000) (en
banc) (“AMAE”). In AMAE, the Ninth
Circuit endorsed the test from Sibley,
holding that the state of California was
subject to Title VII liability because, even
though the state was not an employer in
the traditional sense, it “interferes” with
the employment relationship between pub-
lic school teachers and the schools that
hire them. Id. at 580.

The finding in AMAE of an indirect
employment relationship was largely based
on “the state’s high level of involvement in
the operation of local public schools.” Id.
at 582. The Ninth Circuit noted, “In Cali-
fornia, public schools are ‘a matter of
statewide rather than local or municipal
concern; their establishment, regulation
and operation are covered by the [state]
constitution and the state Legislature is
given comprehensive powers in relation
thereto.”” Id. at 581 (quoting Hall v. City

13. In Sibley, a male private-duty nurse, who
was placed with patients through a hospital
but who was paid directly by the patients,
sued the hospital for preventing him from
being referred to female patients on numer-
ous occasions. Sibley, 488 F.3d at 1339-40.
The Court of Appeals held that, although the

of Taft, 47 Cal2d 177, 179, 302 P.2d 574
(1956)). The court also found it significant
that “[California]’s involvement is not lim-
ited to general legislative oversight but,
rather, affects the day-to-day operations of
local public schools.” Id. Furthermore,
the AMAE court found that the state’s
control over public schools is “plenary” to
the point that “individual districts are
treated as ‘state agencies’ for purposes of
the Eleventh Amendment.” Id. at 582
(citing Freeman v. Oakland Uwified Sch.
Dist, 179 F.3d 846, 846 (9th Cir.1999)).

Judge Motley also briefly mentioned the
Second Circuit’s own foray into the hazy
realm of the interference test: Spirt v.
Teachers Ins. and Annuity Assm, 691
F.2d 1054 (2d Cir.1982), vacated and re-
manded on other grounds, 463 U.S. 1223,
103 S.Ct. 3565, 77 L.Ed.2d 1406 (1983). In
that case, defendant TTAA managed a pen-
sion fund to which certain employees of
Long Island University were required to
contribute. The fund made higher retire-
ment payments to male retirees based on
the actuarial assumption that women typi-
cally live longer than men and would thus
draw retirement benefits for a longer peri-
od of time. The defendant argued, inter
alia, that it should not be held liable under
Title VII because it was not the plaintiff’s
employer. The Court, in finding that the
defendant could be liable under Title VII,
held that there can be an “indirect” em-
ployment relationship where one party
“significantly affects access of any individ-
ual to employment opportunities.” Id. at
1063. Thus, this Court concluded, the de-
fendant’s policy of maintaining “sex-dis-
tinct mortality tables,” id. at 1062, had a

plaintiff was directly employed by the pa-
tients, the hospital could be held liable under
Title VII because the hospital “control[led]
the premises upon which those services were
to be rendered, including appellee’s access to
the patient for purposes of the initiation of ...
employment.” Id. at 1342.
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disparate impact on female employees, and
defendant, as delegee of one of the em-
ployer’s traditional employment functions,
could be held liable under Title VII, id. at
1063.

In concluding that SED is subject to
Title VII liability, the district court found
that the state’s involvement in setting
baseline requirements for public schools—
including curriculum standards, graduation
requirements, and, here, minimum re-
quirements for a teaching license—was
sufficient to bring SED within the scope of
the interference test. We disagree. In
our view, the district court’s application of
the interference test was wrong for three
reasons. First, this Circuit has never
adopted a broad reading of the Sibley in-
terference test, and we decline to do so
now. The district court’s application of
the interference test contravenes the plain
language of Title VII and strays from ba-
sic tenets of statutory interpretation. Sec-
ond, the district court’s wholesale adher-
ence to AMAFE was misplaced because the
linchpin of the AMAE majority’s analy-
sis—i.e., that the State of California has
plenary control over the operations of its
schools—has no corollary in this case.
Third, this Circuit’s decision in Spirt does
not support the conclusion that the State
should be held liable for the disparate
impact of the certification tests.

1. Sibley and the Interference Test

The language of Title VII clearly delin-
eates a liability regime: “It shall be an
unlawful employment practice for an em-
ployer ... to fail or refuse to hire or to
discharge any individual [on the basis of
membership in a protected class].” 42
U.S.C. § 2000e—2(a)(1) (emphasis added).
An expansive definition of “employer” con-
travenes Supreme Court precedent and
fundamental canons of statutory interpre-
tation. As Judge Gould’s dissent in
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AMAE aptly states, “A natural reading of
[42 U.S.C. § 2000e-2(a)(1) ] suggests that
the ‘individual’ it references is a potential,
current, or past employee of the employ-
er,” and that a direct employment relation-
ship “is the typical Title VII case.”
AMAE, 231 F.3d at 603 (Gould, J., dissent-
ing) (collecting cases).

Beginning with Sibley, however, a num-
ber of courts have held that liability under
Title VII encompasses not only employers
in the traditional sense, but also those who
interfere with an individual’s access to em-
ployment opportunities. See Sibley Mem.
Hosp., 488 F.2d at 1341; see also, e.g.,
AMAE, 231 F.3d at 581; Zaklama v. Mt.
Sinai Med. Ctr., 842 F.2d 291, 294 (11th
Cir.1988); Doe ex rel. Doe v. St. Joseph’s
Hosp., 788 F.2d 411, 422 (Tth Cir.1986)
overruled in part, Alexander v. Rush N.
Shore Med. Ctr, 101 F.3d 487, 488 (7th
Cir.1996); Armbruster v. Quinn, 711 F.2d
1332, 1336 (6th Cir.1983) abrogated in part
on other grounds, Arbaugh v. Y & H
Corp., — U.S. , 126 S.Ct. 1235, 163
L.Ed.2d 1097 (2006); Shehadeh v. Chesa-
peake & Potomac Tel. Co., 595 F.2d T11,
722 (D.C.Cir.1978). The Sibley court
premised this expansion on its belief that,
because “one of Congress’ main goals was
to provide equal access to the job market,”
Sibley, 488 F.2d at 1341 (internal quota-
tions omitted), Congress must have impli-
edly extended liability not only to direct
employers but also to those who interfere
with a direct employment relationship.
We disagree with the Sibley court’s expan-
sive approach to interpreting the straight-
forward language of the statute.

Sibley’s central reason for creating “in-
terference” liability under Title VII was
that 8 Congress intended a comprehensive
solution to employment discrimination and
that such a comprehensive solution must
entail an expansive view of potentially lia-
ble parties. As evidence of this intent, the
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Sibley court cited the sections of Title VII
that extend “interference” liability to em-
ployment agencies and labor unions based
upon a “highly visible nexus with the cre-
ation and continuance of direct employ-
ment relationships between third par-
ties.” 1 Id. at 1342. The court concluded
that, because the defendant’s “daily opera-
tions are of such a character as to have
such a nexus,” liability was properly ex-
tended to that defendant. Id.

This reading of Title VII, however, ig-
nores the very language that Congress
employed. Congress did not mention la-
bor unions or employment agencies as ex-
amples of additional potentially liable par-
ties under Title VII. Nor did Congress
extend Title VII liability in a general way;
rather, it limited the statute’s additional
liability to labor unions and employment
agencies. Cf. O’Melveny & Muyers v.
F.D.IC, 512 U.S. 79, 86, 114 S.Ct. 2048,
129 L.Ed.2d 67 (1994) (holding that federal
statutory scheme detailing what claims
could be made against the FDIC when it is
acting as receiver necessarily excluded
claims not mentioned in the statute). Con-
gress obviously considered a range of po-
tentially liable parties apart from tradi-
tional common-law employers, and in so
doing, decided that only these two addi-
tional groups would be included within the
reach of Title VII. Absent some evidence
that Congress intended otherwise, we con-
clude that all other parties with a similar
“nexus” to a plaintiff's employment are
excluded from the Title VII liability
scheme. See United States v. Smath, 499
U.S. 160, 167, 111 S.Ct. 1180, 113 L.Ed.2d
134 (1991) (“Where Congress explicitly
enumerates certain exceptions ... addi-
tional exceptions are not to be implied, in
the absence of evidence of a contrary legis-

14. See 42 U.S.C. § 2000e(b)-(d) (defining
“employer,” “‘employment agency,” and ‘“la-
bor organization”); id. § 2000e-2(a)—(c) (stat-

lative intent.”); Greene v. United States,
79 F.3d 1348, 1355 (2d Cir.1996) (“The
ancient maxim expressio unius est exclu-
sio alterius (mention of one impliedly ex-
cludes others) cautions us against engraft-
ing an additional exception to what is an
already complex [statutory scheme].”)
For the courts “[t]o create additional ‘fed-
eral common-law’ [types of liability] is not
to ‘supplement’ this scheme, but to alter
it.” O’Melveny & Myers, 512 U.S. at 87,
114 S.Ct. 2048.

The Sibley court’s view of Title VII
might also raise additional constitutional
concerns. The Supreme Court has warned
that a Congressional intent “to alter the
usual constitutional balance between the
States and the Federal Government” must
be “unmistakably clear in the language of
the statute.” Gregory v. Ashcroft, 501
U.S. 452, 460-61, 111 S.Ct. 2395, 115
L.Ed.2d 410 (1991) (internal quotations
omitted). This requirement safeguards
the sovereignty retained by the states in
our federal system because it requires
Congress to state clearly when and to
what it extent “it intends to pre-empt the
historic powers of the States.” Gregory,
501 U.S. at 461, 111 S.Ct. 2395 (citations
omitted). The rule has been employed in
a wide range of cases in which federal
courts are asked to define the reach of
Congressional enactments that threaten to
upset the delicate balance of federalism.
See, e.g., Pa. Dep'’t of Corr. v. Yeskey, 524
U.S. 206, 209, 118 S.Ct. 1952, 141 L.Ed.2d
215 (1998) (whether ADA applies to state
prisons); BFP v. Resolution Trust Corp.,
511 U.S. 531, 544, 114 S.Ct. 1757, 128
L.Ed.2d 556 (1994) (whether Bankruptcy
Code displaced state laws relating to title
in real estate); Gregory, 501 U.S. at 456,
461, 111 S.Ct. 2395 (whether ADEA ap-

ing that each of these three entities may be
held liable for engaging in unlawful employ-
ment practices under Title VII).
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plies to state law establishing mandatory
retirement age for Missouri judges); Hay-
den v. Pataki, 449 F.3d 305, 323-24 (2d
Cir.2006) (en banc) (whether Voting Rights
Act applies to state prisoner disenfran-
chisement laws).

“Providing public schools ranks at the
very apex of the function of a State,” Wis-
consin v. Yoder, 406 U.S. 205, 213, 92 S.Ct.
1526, 32 L.Ed.2d 15 (1972). The Supreme
Court has acknowledged that “[pJublic ed-
ucation, like the police function, ‘fulfills a
most fundamental obligation of govern-
ment to its constituency,’” Ambach v.
Norwick, 441 U.S. 68, 76, 99 S.Ct. 1589, 60
L.Ed.2d 49 (1979) (quoting Foley v. Conne-
lie, 435 U.S. 291, 297, 98 S.Ct. 1067, 55
L.Ed.2d 287 (1978)), and that “public
school teachers may be regarded as per-
forming a task ‘that go[es] to the heart of
representative government,’”  Ambach,
441 U.S. at 75-76, 99 S.Ct. 1589 (quoting
Sugarman v. Dougall, 413 U.S. 634, 647,
93 S.Ct. 2842, 37 L.KEd.2d 853 (1973)).
Thus, there is little doubt that New York
acts pursuant to its traditional police pow-
ers in performing a core state function—
regulating the quality of public school
teachers.’® Fortunately, we need not ex-
plore the legitimacy of Sibley’s view of
Title VII and the constitutional concerns
raised by the clear statement rule, for we
are convinced that the statute does not
apply to the State (and thus SED) in the
context presented. We see no justification
for embracing Sibley’s reading of Title VII
and its use of the interference test.

15. Indeed, Judge Motley noted, with regard to
the Essay Section of the LAST, “It should go
without saying that New York City teachers
should be able to communicate effectively in
both spoken and written English. Teachers
who are unable to write a coherent essay
without a host of spelling and grammar er-
rors may pass on that deficiency to their stu-
dents, both in commenting upon and grading
the work they turn in. Defendants’ decision
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2. Factual Differences Between AMAE
and This Case

Even if we endorsed Sibley, we still
could not affirm the district court’s whole-
sale application of AMAE because of key
factual differences between this case and
AMAE. The relationship between the
State of New York and individual local
school districts is very different than the
state/local relationship outlined by the
Ninth Circuit in AMAE. While the New
York Constitution does impose ultimate
liability on the State for providing a
“sound basic education,” the equally im-
portant tradition of local control of public
schools suggests a measure of autonomy
not present in California. Local school
districts in the State of New York are not
merely “agencies” of the State, and neither
the Board of Regents nor the Commission-
er of Education exercise plenary control
over public schools. Rather, as we have
already discussed above, the legislature of
New York has specifically delegated much
of the public schools’ day-to-day opera-
tions—including, most importantly here,
employment decisions—to the local school
districts. While some public school poli-
cies come from SED, New York does not
have the same “top down” approach to
management of the public schools that mo-
tivated the Ninth Circuit’s decision in
AMAE. Thus, even if this Circuit were to
follow the legal framework of AMAE, the
factual differences between the cases pre-
clude reliance on that decision.'

to exclude those who are not in command of
written English is in keeping with the legiti-
mate educational goal of teaching students to
write and speak with fluency.” Gulino I, No.
96-8414, slip op. at 33. Although we over-
turn Judge Motley’s decision for other rea-
sons, we think her observation was eminently
reasonable.

16. Compare Woods v. Cafiero, No. 04-0695,
2005 WL 3871601, at *6 (N.D.N.Y. Feb. 7,
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3. Spirt Does Not Support The District
Court’s Result

Finally, we think that our decision in
Spirt, limited in scope as it is, does not
support the decision below. In Spirt, we
enunciated a narrow rule based upon a
unique factual posture: we held that,
where an employer has delegated one of
its core duties to a third party—in that
case, Long Island University delegated re-
sponsibility for the administration of a re-
tirement plan to TIAA—that third party
can incur liability under Title VII. In so
holding, this Court reasoned that “exempt-
ing plans not actually administered by an
employer would seriously impair the effec-
tiveness of Title VIL.” Spirt, 691 F.2d at
1063.

However, in Nationwide Mutual Insur-
ance Co. v. Darden—decided in 1993, 11
years after Spirt—the Supreme Court
ruled that the common-law should supply
the definition of “employee” in the absence
of a statutory definition. See Darden, 503
U.S. at 322, 112 S.Ct. 1344. As we have
noted, the holding in Darden “eliminate[d]
the chief rationale for employing a broader
test in the context of anti-discrimination
legislation—namely, that a more liberal
construction would better effect the reme-
dial purposes of the legislation.”
Frankel, 987 F.2d at 90. Since Darden,
we have declined to adopt as broad a read-
ing of the “interference” test as that ad-
vanced by the district court.'” For exam-
ple, in Kern v. City of Rochester, 93 F.3d
38 (2d Cir.1996), we held that a secretary
for the Rochester branch of a firefighters’
union was not an employee of the City of

2005) (holding that school district in New
York is not entitled to assert Eleventh Amend-
ment immunity) with AMAE, 231 F.3d at 582
(citing Freeman v. Oakland Unified Sch. Dist.,
179 F.3d 846, 846 (9th Cir.1999) (holding that
California’s school districts are entitled to as-
sert Eleventh Amendment immunity)).

Rochester for the purposes of Title VII.
Id. at 45. This Court found that Spirt was
inapplicable because the union in Kern,
unlike the university in Spurt, “hald] not
delegated any of its employment responsi-
bilities to the [third partyl” Id; cf
Cook v. Arrowsmith Shelburne, Inc., 69
F.3d 1235, 1240 (2d Cir.1995) (holding that
Spirt does apply in deciding whether a
corporate parent is liable for the Title VII
violations of a subsidiary).

Finally, the district court’s broad read-
ing of Spirt is doubtful in light of a num-
ber of recent decisions by this Court. See
Scaglione v. Chappaqua Cent. Sch. Dist.,
209 F.Supp.2d 311, 315 n. 5 (S.D.N.Y.2002)
(collecting cases). First, in our 2000 deci-
sion in Eisenberg, we held that “a decision
on whether a worker is an ‘employee’
[rather than an independent contractor]
requires the application of the common law
of agency.” FEisenberg, 237 F.3d at 113.
As noted above, this Court has been care-
ful to point out that “a prerequisite to
considering whether an individual is [an
employee] ... is that the individual have
been hired in the first instance.” O’Con-
nor, 126 F.3d at 115. In Pietras, we noted
that evidence of an employment relation-
ship under Title VII will generally turn on
“whether [a plaintiff] has received direct
or indirect remuneration from the alleged
employer.” Pietras, 180 F.3d at 473 (in-
ternal quotation marks omitted). We reit-
erated our adherence to the common law
agency principles in our decision in York v.
Association of the Bar, 286 F.3d 122 (2d
Cir.2002), where we found that, “[i]n the
absence of a clear contractual employer-

17. We also note that the sweep of Sibley itself
was curtailed in Redd v. Summers, 232 F.3d
933 (D.C.Cir.2000), in which the D.C. Circuit
seemed to limit Sibley to situations where the
alleged employer acts as “an intermediary
between [people offering services] and [poten-
tial employers].” Redd, 232 F.3d at 941.
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employee relationship, a party claiming to
be an employee under Title VII must come
forward with substantial benefits not
merely incidental to the activity performed
in order to satisfy this Circuit’s remunera-
tion test.” Id. at 126. All of these deci-
sions are consistent with the Supreme
Court’s decisions in Reid and Clackamas
Gastroenterology Associates, both of which
require adherence to common law princi-
ples of agency in Title VII cases, see Reid,
490 U.S. at 740, 109 S.Ct. 2166; Clacka-
mas Gastroenterology Assocs., 538 U.S. at
444, 123 S.Ct. 1673, and a broad applica-
tion of the interference test is plainly in-
consistent with traditional principles of
agency law.

[4] Consequently, applying the appro-
priately narrow reading of Spirt to the
facts of this case, we find no basis for
holding the State liable. The party here
with the clear direct employment relation-
ship, BOE, has not delegated a core em-
ployer responsibility to SED. Rather, as
discussed above, the State has merely im-
posed a regulation in exercise of its tradi-
tional state concern: teacher competence.
Even if we could say that the State has
delegated some responsibility to BOE, it
would be BOE—the putative third party
delegee—that would be liable under Spirt.

4. The Two Remaining Theories of In-
direct Employer Liability

As noted above, appellants press two
other theories of “indirect” liability—(1)
the “single or joint employer” test, origi-
nally developed by the National Labor Re-
lations Board, but adopted by the Second

18. See, e.g., Parker v. Columbia Pictures In-
dus., 204 F.3d 326 (2d Cir.2000); Da Silva v.
Kinsho Int’l Corp., 229 F.3d 358 (2d Cir.
2000); Sharkey v. Lasmo, 992 F.Supp. 321
(S.D.N.Y.1998); Balut v. Loral Elec. Sys., 988
F.Supp. 339 (S.D.N.Y.1997), aff'd, 166 F.3d
1199 (2d Cir.1998).
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Circuit in the Title VII context, see Cook,
69 F.3d at 1240; and (2) the “instrumental-
ity” test.

The “single or joint employer” test uti-
lizes a four-factored analysis developed by
the NLRB to determine whether two or
more employers can be treated as one for
purposes of assigning liability. See id.
(identifying four factors as “(1) interrela-
tion of operations, (2) centralized control of
labor relations, (3) common management,
and (4) common ownership or financial
control”). In this Circuit, this analysis has
been confined to two corporate contexts:
first, where the plaintiff is an employee of
a  wholly-owned corporate subsidiary; 18
and second, where the plaintiff’s employ-
ment is subcontracted by one employer to
another, formally distinct, entity.’® Ex-
tending this theory to cases involving the
complex relations between levels of gov-
ernment would be impracticable and would
implicate the same constitutional concerns
that we discussed above in conjunction
with the “interference” test. Consequent-
ly, we decline to hold SED liable under the
“single or joint employer” test.

Appellants’ second proffered theory is
even less appealing. In advocating adher-
ence to the “instrumentality” theory, ap-
pellants cite a footnote in Los Angeles
Department of Water & Power v. Man-
hart, 435 U.S. 702, 718 n. 33, 98 S.Ct. 1370,
55 L.Ed.2d 657 (1978), which merely states
that agents of employers can be held liable
under Title VII. This is common sense,
and, indeed, Title VII itself explicitly rec-
ognizes that “any agent” of an employer
will be liable for discriminatory behavior.

19. See, e.g., Arculeo v. On-Site Sales & Market-
ing, LLC, 425 F.3d 193 (2d Cir.2005); see
also, e.g., Zheng v. Liberty Apparel Co., 355
F.3d 61, 72 (2d Cir.2003); Clinton’s Ditch
Coop. Co. v. NLRB, 778 F.2d 132, 137 (2d
Cir.1985).
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42 U.S.C. § 2000e(b). However, appel-
lants do not claim that the BOE is an
“agent” of the State. Instead, appellants
claim that the State exercises a level of
control over the BOE such that the State
must be considered an employer under
this agency theory. But this is, of course,
merely a rehashing of the “interference”
and “single employer” tests, and, in any
event, it gets the “agency” liability analysis
backwards. That is, Title VII liability ap-
plies to employers or their agents, and the
State is clearly not an agent of BOE. Thus,
we find that the so-called “instrumentality”
test, to the extent that it is a separate
theory of liability, does not apply here.

5. Applying The Common Law of
Agency

[5] This leaves us where the district
court should have started—at the common
law of agency. As detailed earlier, the
Supreme Court has given us guidelines for
discerning the existence of an employment
relationship: traditional indicators of em-
ployment under the common law of agen-
cy. Under this approach, the State is
plainly not plaintiffs’ employer for the pur-
poses of Title VII liability.?

As an initial matter, plaintiffs fail to
meet the threshold showing that SED
hired and compensated them. See O’Con-
nor, 126 F.3d at 115-16; Pietras, 180 F.3d
at 473. While SED and the Regents set
the baseline qualifications for fully licensed
public school teachers, it is BOE who
hired, promoted, demoted, and fired teach-
ers in New York City. In fact, as detailed
above, employment decisions have been
delegated to local school boards by statute
in New York. See supra at 6-7. The

20. See supra note 4.

21. In addressing SED’s argument that it is
not an employer, appellants devote most of
their argument to detailing the ways in which

issues of the teachers’ tenure, pay, and
benefits are decided by BOE. Finally,
while BOE receives some state funds, a
portion of which may go to paying teach-
ers, such an indirect source of funds can-
not be the basis for Title VII liability.

Even assuming arguendo that plaintiffs
could meet that threshold requirement,
they would still need to show a traditional
master-servant relationship under the mul-
ti-factored test from Reid, 490 U.S. at 751—
52, 109 S.Ct. 2166. That standard focuses
largely on the extent to which the alleged
master has “control” over the day-to-day
activities of the alleged “servant.” The
Reid factors countenance a relationship
where the level of control is direct, obvi-
ous, and concrete, not merely indirect or
abstract. For example, under the Reid
test, an employment relationship would ex-
ist between a partner and an associate of a
law firm but not between the National
Association of Securities Dealers and a
stock broker. Plaintiffs in this case could
not establish a master-servant relationship
under the Reid test. SED does have some
control over New York City school teach-
ers—e.g., it controls basic curriculum and
credentialing  requirements—but SED
does not exercise the workaday supervi-
sion necessary to an employment relation-
ship.

Thus, we find that the narrow holding of
Spirt does not apply in this case, and we
also hold that there is no theory of agency
that supports the district court’s holding
that SED is subject to Title VII liability.
Consequently, we vacate that portion of
the district court’s November 22, 2002
judgment and order that all claims against
SED be dismissed.?!

the State regulates public education. Of
course, this information is irrelevant in light
of our holding that the interference test does
not apply. However, one argument is worth
addressing because it is discussed briefly in
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[6]1 Not surprisingly, the district court
also found that BOE is an employer sub-
ject to Title VII liability. BOE argued in
the district court that it should not be held
liable for an employment practice required
by state law. The court held that “Title
VII preempts any state laws in conflict
with it,” Gulino I, 236 F.Supp.2d at 335
(citations omitted), and that, even though
BOE was “merely following the mandates
of state law,” id. at 333, in using the LAST
to certify teachers, it was nevertheless
subject to Title VII liability, see id. at 335.
BOE does not appear to challenge this
finding of the district court; however, we
note the district court was correct in hold-

both AMAE, see AMAE, 231 F.3d at 584, and
the district court opinion, see Gulino I, 236
F.Supp.2d at 331. Specifically, appellants ar-
gue that the State cannot be engaged in a
mere licensing activity because the LAST is
required for public school teachers and not
for private school teachers. While their argu-
ments in this regard are unclear, it appears
that appellants cite this distinction as evi-
dence of the “‘plenary control” that the State
has over its public schools. This argument is
unpersuasive for several reasons.

First, as noted above, the extent of the
State’s interference is irrelevant if the State
does not satisfy the common-law agency test
for employer liability.

Second, New York does regulate many as-
pects of its private schools. See, e.g., N.Y.
Epuc. Law § 305.22 (requiring the Commis-
sioner of Education to issue numbers to pri-
vate and public school students alike for
tracking purposes); N.Y. Comp.Copes. R. &
REGs. tit. 8 § 200 (establishing standards reg-
ulating education of students with disabilities
in private and public schools); id. § 100.2(p)
(requiring private high schools to register
with the Board of Regents in order to issue
high school diplomas). Most importantly,
New York law requires that privately educat-
ed students (including home schooled stu-
dents) receive instruction that is from a
“competent teacher” and that is “at least sub-
stantially equivalent to the instruction given
to minors of like age and attainments at the
public schools of the city or district where the

ing that the mandates of state law are no
defense to Title VII liability. As this court
has previously held, “Title VII explicitly
relieves employers from any duty to ob-
serve a state hiring provision ‘which pur-
ports to require or permit’ any discrimina-
tory employment practice.” Guardians,
630 F.2d at 105 (quoting 42 U.S.C.
§ 2000e-7 (1976)). On appeal, BOE ap-
pears to change its tack. Instead of argu-
ing lack of discretion, BOE asserts that
Title VII does not apply because BOE’s
use of certification tests for licensing “is a
capacity separate and distinct from that of
employer under Title VII.” BOE Br. at 13.
That is, BOE argues that, because it is
merely engaged in the licensing of teach-
ers, Title VII does not apply.?

minor resides.” N.Y. Epuc. Law § 3204.2; see
Paladino v. Adelphi Univ., 89 A.D.2d 85, 454
N.Y.S.2d 868, 872 (App.Div.1982). Nonpub-
lic educators must be licensed, subject to
yearly renewal, by SED “‘pursuant to the reg-
ulations of the Commissioner.” N.Y. Ebuc.
Law § 5004. These regulations require non-
public schools to submit “‘data concerning the
education, training, experience and other
qualifications, including supporting documen-
tation, of the administrative, supervisory and
instructional staff of the school.” N.Y. Cowmp.
Copes R. & REgs. tit. 8, § 126.6. The decision
to certify, or not to certify, nonpublic school
teachers is made, by the Commissioner, “in
the best interest of students.” Id.

Finally, New York’'s decision to regulate
public and private school teachers differently
is reflective of the State’s differing obli-
gations with respect to public and private
education. It is the State, and not the local
school district, that is required by the New
York Constitution to guarantee a sound, basic
public education.  Furthermore, the No
Child Left Behind Act of 2001 required states
to ensure that public school teachers possess
a certain level of training and knowledge.
See 20 U.S.C. § 7801(23); 34 C.F.R.
§ 200.56; N.Y. Comp.CopEs R. & REcs. tit. 8,
§ 120.6. Naturally, these mandates require
state-level oversight of public school teachers.
The fact of differing regulatory schemes does
not mean that the State is not acting pursu-
ant to its inherent police powers; if anything,
it is evidence that the State is acting pursu-
ant to its police powers.
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To support its claim, BOE relies almost
exclusively on two cases: National Organ-
1zation of Women v. Waterfront Commis-
ston of New York Harbor, 468 F.Supp. 317
(S.D.N.Y.1979) and Lavender—Cabellero v.
NYC Department of Consumer Affairs,
458 F.Supp. 213 (S.D.N.Y.1978). BOE ar-
gues that these cases exempt the City
from all Title VII liability for its licensing
activities. Neither case, however, sup-
ports BOE’s claim. Both cases involve
organizations that were merely licensing
entities, unlike BOE which acts as plain-
tiffs’ “employer” in the word’s ordinary
meaning. In National Organization of
Women, the Title VII challenge to the
activities of the Waterfront Commission
failed not only because the Commission
was merely a licensing organization, but
also because the Commission was created
with consent of Congress to manage cer-
tain aspects of labor at the New York and
New Jersey ports “[t]Jo loosen the stran-
glehold on port activities that criminals,
racketeers and hoodlums had acquired.”
Nat’l Org. of Women, 468 F.Supp. at 319
(internal quotations omitted). The district
court in that case found that Congress, in
passing the bill authorizing the interstate
Commission, did not intend to diminish the
states’ ability to fight crime and corruption
by creating new avenues of Title VII liabil-
ity. Id. at 321. The decision in Laven-

22. It appears that either BOE did not raise
this argument below, or that BOE did raise it
and the district court did not address the
argument in holding that BOE is subject to
Title VII liability. As an initial matter, we
reiterate the “general rule” that “federal ap-
peals courts do not consider arguments raised
for the first time on appeal.” In re Lynch,
430 F.3d 600, 605 (2d Cir.2005) (citing Sin-
gleton v. Wulff, 428 U.S. 106, 120, 96 S.Ct.
2868, 49 L.Ed.2d 826 (1976)).

We would be able to say with certainty
whether BOE had (or had not) raised this
below if BOE had included in the record on

der—Cabellero is also inapposite to the case
at bar. In Lavender—Cabellero, plaintiff
challenged the City of New York’s system
for issuing licenses to process servers.
Lavender—Cabellero, 458 F.Supp. at 214.
The district court found that the City was
merely licensing process servers and not
employing them, much as, for example, a
state medical board might license, but not
employ, doctors. Id. at 215.

While we acknowledge the difficult situ-
ation that this creates for the BOE, Title
VII requires this result. BOE is not
merely a licensing agency; the cases on
which BOE relies involve organizations
whose raison d'etre is licensing. While
SED’s interest is in assuring the quality of
teachers, it does not hire them. The pur-
pose of BOE, on the other hand, is the
education of students in the New York
City public schools, and BOE hires and
compensates teachers as a means of ac-
complishing that objective. Consequently,
we affirm the district court’s decision that
BOE is an “employer” subject to liability
under Title VII.

IV

What then of the merits of appellants’
claim that the district court erred in find-
ing that the LAST is job related and does
not violate Title VII? “We review the dis-
trict court’s findings of fact for clear error
and its conclusions of law de novo.” Wil-

appeal the memorandum in support of its
summary judgment motion. Regrettably, the
several thousand page appendix contains no
trace of the arguments made by BOE below.
This omission arguably violates federal appel-
late and local court rules, see FEp. R.Aprp. Proc.
30 & 2np Cir. R. 30, certainly wastes judicial
resources, see Kushner v. Winterthur Swiss
Ins. Co., 620 F.2d 404, 407 (3d Cir.1980), and
is ill-advised in a record-intensive case raising
numerous important issues on appeal, see
Brown v. Artuz, 283 F.3d 492, 502 (2d Cir.
2002).
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son v. Nomura Sec. Int’l, Inc., 361 F.3d 86,
89 (2d Cir.2004). After careful review, we
find that the district court’s decision was
premised on both legal and factual error,
and we vacate the decision and remand for
further proceedings consistent with this
opinion.

A

[7,8] Congress has established that it
is “an unlawful employment practice for an
employer ... to fail or refuse to hire or to
discharge any individual, or otherwise to
discriminate against any individual with
respect to his compensation, terms, condi-
tions, or privileges of employment, because
of such individual’s race, color, religion,
sex, or national origin.” 42 U.S.C.
§ 2000e-2(a). Title VII “proscribes not
only overt discrimination but also practices
that are fair in form, but discriminatory in
operation.” Griggs v. Duke Power Co.,
401 U.S. 424, 431, 91 S.Ct. 849, 28 L.Ed.2d
158 (1971). That is, “Congress’ primary
purpose [in passing Title VII] was the
prophylactic one of achieving equality of
employment opportunities and removing
barriers to such equality.” Connecticut v.
Teal, 457 U.S. 440, 449, 102 S.Ct. 2525, 73
L.Ed.2d 130 (1982) (internal quotation
marks omitted). Thus, a plaintiff need not
show that an employer intended to dis-
criminate to state a claim under Title VII.
Rather, “[a] prima facie violation of [Title
VII] may be established by statistical evi-
dence showing that an employment prac-
tice has the effect of denying the members
of one race equal access to employment
opportunities.” New York City Trans.
Auth. v. Beazer, 440 U.S. 568, 584, 99 S.Ct.
1355, 59 L.Ed.2d 587 (1979); see 42 U.S.C.
§ 2000e-2(k).

Disparate impact claims follow a three-
part analysis involving shifting evidentiary
burdens. The Title VII plaintiff bears the
initial burden of establishing a prima facie
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showing of disparate impact. See 1d.
§ 2000e-2(k)(1). To do so, the plaintiff
must first identify the employment prac-
tice allegedly responsible for the dispari-
ties, see id. § 2000e—2(k)(1)(B)(); see also
Watson v. Ft. Worth Bank & Trust, 487
U.S. 977, 994, 108 S.Ct. 2777, 101 L.Ed.2d
827 (1988). The plaintiff must then pro-
duce statistical evidence showing that the
challenged practice “causes a disparate im-
pact on the basis of race, color, religion,
sex, or national origin,” 42 U.S.C. § 2000e-
2(k)(1)(A)(@). Once the plaintiff has estab-
lished a prima facie case of disparate im-
pact discrimination, the defendant has two
avenues of rebuttal. First, the defendant
may directly attack plaintiff’s statistical
proof by pointing out deficiencies in data
or fallacies in the analysis. See Dothard v.
Rawlinson, 433 U.S. 321, 331, 97 S.Ct.
2720, 53 L.Ed.2d 786 (1977); Watson, 487
U.S. at 996, 108 S.Ct. 2777. Second, the
defendant may rebut a plaintiff’s prima
facie showing by “demonstrat[ing] that the
challenged practice is job related for the
position in question and consistent with
business necessity.” 42 U.S.C. § 2000e-
2(k)(1)(A)(@). Though the terms “business
necessity” and “job related” appear to
have semantic differences, they have been
used interchangeably by the courts. See,
e.g., Griggs, 401 U.S. at 431, 91 S.Ct. 849
(“The touchstone [of Title VII analysis] is
business necessity. If an employment
practice which operates to exclude Ne-
groes cannot be shown to be related to job
performance, the practice is prohibited.”).
Finally, if the defendant meets the burden
of showing that the challenged practice is
job related, the plaintiff can only prevail
by showing that “other tests or selection
devices, without a similarly undesirable ra-
cial effect, would also serve the employer’s
legitimate interest in efficient and trust-
worthy workmanship.” Watson, 487 U.S.
at 998, 108 S.Ct. 2777 (internal quotations
omitted).
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The district court found that plaintiffs
had made a prima facie showing of dispa-
rate impact. Gulino II, No. 96-8414, slip
op. at 14. Appellees do not challenge this
finding. The district court also found,
however, that appellees had shown that
both the Core Battery and the LAST were
job related, and based on that finding, the
district court entered judgment in favor of
defendants. Id. at 21, 32, 34. Appellants
now challenge only the district court’s find-
ing that the LAST was job related.

B

Though the job relatedness requirement
has been defined as a “manifest relation-
ship,” Griggs, 401 U.S. at 432, 91 S.Ct. 849,
and as “business necessity,” id. at 431, 91
S.Ct. 849, the basic rule has always been
that “discriminatory tests are impermissi-
ble unless shown, by professionally accept-
able methods, to be predictive of or signifi-
cantly correlated with important elements
of work behavior which comprise or are
relevant to the job or jobs for which candi-
dates are being evaluated.” Albemarle
Paper, 422 U.S. at 431, 95 S.Ct. 2362 (in-
ternal quotation marks omitted). This
rule operates as both a limitation and a
license for employers: employers have
been given explicit permission to use job
related tests that have a disparate impact,
but those tests must be “demonstrably a
reasonable measure of job performance.”
Id. at 426, 95 S.Ct. 2362.

“The study of employment testing, al-
though it has necessarily been adopted by
the law as a result of Title VII and related
statutes, is not primarily a legal subject.”
Guardians, 630 F.2d at 89. Because of
the substantive difficulty of test validation,
courts must take into account the expertise
of test validation professionals. Id. How-
ever, judges must also remain aware that
reliance upon “the findings of experts in
the field of testing” should be tempered by

“the scrutiny of reason and the guidance of
Congressional intent.” Id.

There are two sources of expertise upon
which the courts often rely in deciding
whether a test has been properly validat-
ed. First, a court can look to the testimo-
ny of experts in the field of test validation.
At trial, both plaintiffs and defendants in-
troduced testimony of experts in the field
of educational testing. The district court’s
extensive findings of fact show that the
court relied heavily on these opinions in
assessing the job relatedness of the chal-
lenged certification tests. Second, despite
the usefulness of expert testimony, courts
also need clearly established guideposts
against which the reliability of the expert
testimony can be evaluated. Perhaps the
most important source of guidance is the
Equal Employment Opportunity Commis-
sion’s “Uniform Guidelines on Employee
Selection Procedures” (“EEOC Guide-
lines” or the “Guidelines”). See 29 C.F.R.
§§ 1607.1-1607.18 (2006). The EEOC
Guidelines are intended “to provide a
framework for determining the proper use
of tests and other selection procedures.”
Id. at 1607.1(B). Although it has been
stressed repeatedly that courts are by no
means bound by the EEOC Guidelines,
courts rely on them because following the
Guidelines promotes consistency in the en-
forcement of anti-discrimination law. That
is, the Guidelines represent “the adminis-
trative interpretation of the Act by the
enforcing agency” and are thus “entitled to
great deference.” Griggs, 401 U.S. at
433-34, 91 S.Ct. 849. But the EEOC
Guidelines are not only the administrative
agency’s interpretation of Title VII's re-
quirements for test validation, they also
represent the opinion of experts in the
field—i.e., the EEOC. Because of that,
courts have relied on the EEOC Guide-
lines since the standards for disparate im-
pact analysis were announced in Griggs.
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Thus, although we approach the Guidelines
with the appropriate mixture of “deference
and wariness,” Guardians, 630 F.2d at 91,
thirty-five years of using these Guidelines
makes them the primary yardstick by
which we measure defendants’ attempt to
validate the LAST.

The EEOC Guidelines draw a sharp
distinction between tests that measure
“content”—i.e., the “knowledges, skills or
abilities” required by a job—and tests
that purport to measure “constructs”—i.e.,
the “inferences about mental processes or
traits, such as ‘intelligence, aptitude, per-
sonality, commonsense, judgment, leader-
ship and spatial ability.’” Id. at 91-92
(quoting 29 C.F.R. § 1607.14(C)). This
distinction, however, goes beyond mere
semantics; it has important legal conse-
quences because content validation is gen-
erally much easier to achieve than con-
struct validation?® The result is that
“[t]his content-construct distinction
frequently determines who wins the law-
suit.” Id. at 92.

The problem with a sharp distinction is
that “knowledges, skills or abilities” can
look very much like “constructs.” See Id.
at 93 (citing research on the hazy distinc-
tion between content and constructs).
Consistent with a practical approach to
test validation, one should not draw too
bright a line between content and con-
struct; rather, content and construct rep-
resent a continuum that “starts with pre-
cise capacities and extends to increasingly
abstract ones.” Id. at 93. A test will not

23. To demonstrate “content validity,” the em-
ployer must introduce data “showing that the
content of the selection procedure is repre-
sentative of important aspects of performance
on the job for which the candidates are to be
evaluated.” 29 C.F.R. § 1607.5(B); see also
id. § 1607.14(C). To demonstrate ‘“‘construct
validity” on the other hand, the employer
must introduce data “showing that the proce-
dure measures the degree to which candi-
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automatically be subjected to the rigors of
construct validation merely because the
examination purports to test abstract qual-
ities. Instead, we have stressed that
courts should take a “functional approach
that focuses on the nature of the job” in
analyzing the defendants’ test validation
procedures. Id. Where a test “attempts to
measure general qualities such as intelli-
gence or commonsense, which are no more
relevant to the job in question than to any
other job, then insistence on the rigorous
standards of construct validation is need-
ed.” Id. On the other hand, “as long as
the abilities that the test attempts to
measure are no more abstract than neces-
sary, that is, as long as they are the most
observable abilities of significance to the
particular job in question, content vali-
dation should be available.” Id. Common
experience tells us that jobs require, and
employers should be able to test, a range
of abilities, and we must adapt our inquiry
to the realities of the testing process.

Guardians laid out a five-part test for
use in analyzing the content validity of an
employment test:

(1) [TThe test-makers must have con-
ducted a suitable job analysis[;] (2) they
must have used reasonable competence
in constructing the test itself[;] (3) the
content of the test must be related to
the content of the job ... [;] (4) the
content of the test must be representa-
tive of the content of the job[; and]
[there must] be (5) a scoring system that
usefully selects from among the appli-

dates have identifiable characteristics which
have been determined to be important in suc-
cessful performance in the job for which the
candidates are to be evaluated.” Id.
§ 1607.5(B); see also id. § 1607.14(D). “De-
veloping ... data [for construct validation] is
difficult, and tests for which it is required
have frequently been declared invalid.”
Guardians, 630 F.2d at 92 (collecting cases).
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cants those who can better perform the

job.
Id. at 95 (footnote omitted). This ap-
proach has the advantage of tracking the
Guidelines standards while still allowing
the courts to take a more functional ap-
proach to the analysis. In particular, this
test frees the courts from having to draw
sharp distinctions between “content” and
“construct” or “knowledge” and “ability.”
Id. at 93-94.

C

In concluding that the LAST is “job
related,” the district court declined to ap-
ply the standard set forth in Guardians.
Gulino II, 96-8414, slip op. at 32-33. In-
stead the district court found that “the
Supreme Court lowered the bar for defen-
dants in disparate impact suits” in Watson
v. Fort Worth Bank & Trust, and that,
under this allegedly lower standard, the
LAST was properly validated. This con-
clusion was based upon “the coincidence of
three factors: (1) the importance given to
the ability to write an essay by those
education professionals surveyed by NES;
(2) the weight of the essay writing portion
of the test; and (3) the fact that the major-
ity of plaintiffs would have passed the
LAST but for the essay writing portion.”
Id. (internal citations omitted). This hold-
ing was in error. Watson never lowered
the bar for defendants; thus, Guardians is
still the law in this Circuit. In addition,
the court’s factual conclusion about the
essay portion of the exam is clearly erro-
neous.

1. District Court’s Legal Evror

The district court’s decision regarding
the job relatedness of the LAST was based
on an erroneous reading of Watson and a
misapprehension of the scope of that prec-
edent. The district court quoted the fol-
lowing passage from Watson in arriving at

its conclusion that Guardians is no longer

the standard in this Circuit for assessing

job relatedness:
Our cases make it clear that employers
are not required, even when defending
standardized or objective tests, to intro-
duce formal “validation studies” showing
that particular criteria predict actual on-
the-job performance. In Beazer, for ex-
ample, the Court considered it obvious
that “legitimate employment goals of
safety and efficiency” permitted the ex-
clusion of methadone users from em-
ployment with the New York City Tran-
sit Authority; the Court indicated that
the “manifest relationship” test was sat-
isfied even with respect to non-safety-
sensitive jobs because those legitimate
goals were “significantly served” by the
exclusionary rule at issue in that case
even though the rule was not required
by those goals.

Watson, 487 U.S. at 998, 108 S.Ct. 2777
(quoting Beazer, 440 U.S. at 587 n. 31, 99
S.Ct. 1355). Relying on that passage, the
court concluded that, even though the
LAST was not formally validated, it was
obviously and manifestly related to the
legitimate goals of the education depart-
ment. The district court essentially read
Watson as rejecting the need for any for-
mal test validation in Title VII cases.

The district court’s legal conclusion re-
garding Watson raises two concerns.
First, it is not clear that the quoted por-
tion of the Watson opinion purported to
overrule earlier Supreme Court cases that
require employers to conduct validation
studies that are at least consistent with the
EEOC Guidelines. We think that Watson
as a whole is more reasonably read as
simply pointing out that some tests meas-
ure abilities that are abstract, yet so clear-
ly consistent with legitimate business
needs, that formal validation may be either
functionally impossible or inadequate as a
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measure of the test’s job relatedness. The
examples from Beazer discussed in the
quoted passage illustrates a subset of dis-
parate impact cases in which the job relat-
edness of an employment practice is so
patent that formal validation is unneces-
sary. Neither of those outlying examples
are relevant here.

Second, courts should not rely on this
portion of Watson because that language
comes from a section of the Watson opin-
ion that was joined by only four of the
eight participating justices. See Watson,
487 U.S. at 1000, 108 S.Ct. 2777 (Black-
mun, J. concurring). While that portion of
the opinion has persuasive force, this Cir-
cuit remains bound by the validation re-
quirements expressed in earlier Supreme
Court precedent, namely, Albemarle Paper
and Griggs, and as interpreted by Guard-
ians. Further bolstering that conclusion
is the fact that this case is much more
factually analogous to Albemarle Paper
and Griggs than to Watson. Albemarle
Paper, Griggs, and Guardians addressed
the use of standardized tests in making
employment decisions. Watson, on the
other hand, addressed the applicability of

24. Justice Kennedy took no part in the deci-
sion of that case.

25. While the district court did mention
Guardians in discussing formal validity, it did
not discuss the standard laid out in that case
for assessing “‘content validity”” of an employ-
ment test. Additionally, the district court
treated the EEOC Guidelines and the Guard-
ians standard as interchangeable. As dis-
cussed in this opinion, Guardians counsels
against strict reliance on the validation stan-
dards set out in the Guidelines because the
rigidity of those standards “is inconsistent
with Title VII's endorsement of professionally
developed tests.” Guardians, 630 F.2d at 92.
We take this opportunity to reiterate our stan-
dard: “[A] validation technique for purposes
of determining Title VII compliance can best
be selected by a functional approach that fo-
cuses on the nature of the job.” Id. at 93.
We do not express any view on the district
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Title VII to subjective employment prac-
tices, such as evaluations by superiors, in
making employment decisions. The test-
ing-related cases delineate the appropriate
standard for assessing job relatedness.®

2. District Court’s Factual Evrors

[91 In any event, because the BOE
fails to point us to record evidence sup-
porting the district court’s finding that the
LAST was properly validated, we are
obliged to vacate the district court’s judg-
ment for clear factual error. As we have
already noted, the district court based its
conclusion regarding job relatedness on
“the coincidence of three factors: (1) the
importance given to the ability to write an
essay by those education professionals sur-
veyed by the NES; (2) the weight of the
essay writing portion of the test; and (3)
the fact that the majority of plaintiffs
would have passed the LAST but for the
essay writing portion.” Gulino II, 96—
8414, slip op. at 33 (internal citations omit-
ted). It is with respect to the last factor
that the record is deficient.?

The NES data on test scores is broken
down by content and by demographics.

court’s determination regarding job related-
ness under Guardians. Rather, because the
district court incorrectly applied the Watson
standard, and because the court did not clear-
ly apply the correct legal standard under
Guardians, we remand for further fact-finding
in light of the clarified legal standard.

26. We are, of course, mindful that our es-
teemed departed colleague, the Honorable
Constance Baker Motley, brought unparal-
leled experience to the task of evaluating dis-
crimination claims. Thus, even after oral ar-
gument, we invited appellees to point us to
any evidence in the voluminous trial record,
which explored numerous issues, to support
the few disputed factual findings at issue on
this appeal. Their inability to do so on one
point related to the determinative effect of the
essay portion of the LAST compels us to va-
cate the judgment and direct further proceed-
ings.
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The data in the record spans from March
1993 to July 1999. Some background gen-
eralizations about scores and race bear
mentioning. Between 1993 and 1999, the
average pass rate for white test takers
ranged from 91% to 94%, while the aver-
age pass rate for African American candi-
dates ranged from 51% to 62%, and the
average pass rates for Latino candidates
ranged from 47% to 55%. All candidates
tended to have the highest average scores
on the section titled “Artistic Expression
and The Humanities,” and all candidates
tended to have the lowest average score on
the section titled “Written Analysis and
Expression”—i.e., the “essay” section.

The district court’s factual conclusions
were clearly erroneous in several key re-
spects. First, in many of the years, Afri-
can American and Latino candidates in
general averaged lower than passing
scores on sections other than (and in addi-
tion to) the essay section. Thus, in those
years, many candidates presumably would
have failed the LAST even if they had
achieved passing scores on the essay sec-
tion. Second, in some specific instances
involving individual plaintiffs in this case,
the essay portion of the test appears not to
have determined the outcome as concluded
by the district court. On several tries, one
of the named plaintiffs failed multiple sec-
tions of the exam, such that a passing
score on the Essay Section would not have
been enough to pass the LAST. On the
other hand, two of the plaintiffs failed ex-
ams despite having received a passing
score on the Essay Section. Finally, the
LAST employs a compensatory scoring re-
gime so that a candidate who scores below
the passing score on the essay section
could still pass the exam by scoring higher

27. Given the regularity of legal challenges to
these kinds of tests, this failure to document
the validation procedures is needlessly costly.
In fact, the contract between NES and SED
required NES to keep documents regarding

on the other sections. Thus, strictly
speaking, it is impossible for the test as a
whole to be valid simply because one sec-
tion is job related. That is, because higher
performance on one section may compen-
sate for lower performance on another, one
particular section could never be the sole
reason that a particular group fails the
exam. Thus, even under the district
court’s reading of Watson, on the record
presented to us, the job relatedness of one
particular section cannot establish the job
relatedness of the entire test.

3. The Pervasive Lack of Documenta-
tion

The district court concluded that the
LAST could not be properly validated un-
der the Guardians standard at least in
part because of a “pervasive lack of docu-
mentation.” Gulino 11, 96-8414, slip op. at
28. Were we to agree, it might be appro-
priate to direct the entry of judgment on
remand in favor of appellants. In fact,
however, we are not convinced, as a matter
of law, that such judgment is warranted in
this case.

It was unquestionably proper for the
district court to take into account the fact
that NES and SED had either destroyed,
or failed to maintain, documents relating
to the extensive procedure allegedly em-
ployed to validate the LAST. This lamen-
table failure on the part of NES and SED
has considerably complicated an already
difficult case.”” But to the extent the dis-
trict court appears to have concluded that
the failure to produce documents was nec-
essarily fatal to formal validation, we dis-
agree.

the validation of the LAST, doubtlessly in an-
ticipation of a case such as this. There was
no testimony as to why these documents were
destroyed (or never kept) in contravention of
the contractual document retention policy.
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It is well-established that “[jlob related-
ness cannot be proved through vague and
unsubstantiated hearsay.” Albemarle Pa-
per, 422 U.S. at 428 n. 23, 95 S.Ct. 2362.
Nevertheless, first-hand accounts of those
involved in the test validation process, as
well as the studied opinions of certified
experts, may be sufficient, in some circum-
stances, to establish the validity of an em-
ployment test. This is true even though
the EEOC Guidelines view documentation
as a necessity if a defendant is seeking to
convince a court that a test is “manifestly
related” to the employment in question.
As we have previously observed, we are
not bound to follow the rigid strictures of
the EEOC Guidelines “to the letter.”
Thus, without minimizing the heavy bur-
den that defendant bears in seeking to
validate a test without relying on docu-
mentary evidence, we cannot say that a
lack of corroborating documentation neces-
sarily dooms a defendant’s claim of job
relatedness.

Because of the identified factual and le-
gal errors, a remand is necessary. On
remand, a new judge will have clear guid-
ance as to the legal standard operating in
this Circuit. Remand is also appropriate
because BOE is now the sole defendant
and must tailor its defense to that position.

v

Consequently, we VACATE the judg-
ment of the district court and REMAND
for further proceedings consistent with
this opinion. We stress that, on remand,
the district court must apply this Circuit’s
standard for test validation, as described
in Guardians and in this opinion. We also
urge the court on remand to take into
account the structure of the LAST, and
how it is scored, when assessing the test’s
validity. Finally, SED is not properly sub-
ject to Title VII liability in this case, and
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we order that the Title VII claims against
defendant SED be dismissed.

w
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Background: Horse owner brought
§ 1983 claims against state trooper for
false arrest and excessive force, and
against complainant, who had reported
owner’s alleged animal cruelty to trooper,
for malicious prosecution and conspiracy.
Following jury trial, the United States
District Court for the Southern District of
New York, George A. Yanthis, United
States Magistrate Judge, entered judg-
ment against trooper for false arrest,
found complainant not liable, and denied
complainant’s motion for attorney fees.
Trooper and complainant appealed.

Holdings: The Court of Appeals, Winter,
Circuit Judge, held that:

(1) trooper had probable cause to arrest
owner, but
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Opinion

[*38] SUMMARY ORDER

ON CONSIDERATION WHEREOF, it is
ORDERED, ADJUDGED, and DECREED
judgment of [**2] the district court is AFFIRMED.

hereby
that the

Defendant-Appellant the Board of Education of the New York
City School District of the City of New York (the "Board")
brings this interlocutory appeal under 28 U.S.C. § 1292(b)
from a December 5, 2012 order of the United States District
Court for the Southern District of New York (Wood, J.).
Plaintiffs-Appellees Elsa Gulino, Mayling Ralph, Peter Wilds,
and Nia Greene filed this suit in 1996 on behalf of themselves
and all others similarly situated, alleging that the Board
engaged in unlawful employment discrimination under Title
VII of the Civil Rights [*39] Act of 1964, 42 U.S.C. §§
2000e-2000e-17, by requiring public school teachers to pass
certain examinations in order to obtain or retain a permanent
teaching position. Upon remand from a prior appeal to this
Court, the district court (1) held that the Board "can be subject
to Title VII liability for its use of" the Liberal Arts and
Sciences Test ("LAST") and that the LAST violates Title
VII's disparate impact provisions because it was not properly
validated; (2) granted in part and denied in part the Board's
motion to decertify the previously certified class in light of
the Supreme Court's intervening decision [**3] in Wal-Mart
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Stores, Inc. v. Dukes, 131 S. Ct. 2541, 180 L. Ed. 2d 374
(2011); and (3) held that the defense to claims of disparate
treatment under Title VII recognized in Ricci v. DeStefano,
357 U.S. 557, 129 S. Ct. 2658, 174 L. Ed. 2d 490 (2009), does
not apply to claims of disparate impact. Gulino v. Bd. of Educ.
of the City Sch. Dist. of the City of New York ("Gulino V"),
907 F. Supp. 2d 492, 497 (S.D.N.Y. 2012)." On appeal, the
Board challenges each of these rulings. We presume the
parties' familiarity with the relevant facts, the procedural
history of the case, and the issues presented for review.

We review a district court's interpretation of a federal statute
de novo. See City of New York v. Beretta U.S.A. Corp., 524
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has discretion to decide the merits of a forfeited claim or
defense 'where the issue is purely legal and there is no need
for additional fact-finding or where consideration of the issue
is necessary to avoid manifest injustice."" Patterson v.
Balsamico, 440 F.3d 104, 112 (2d Cir. 2006) (quoting
Krumme v. WestPoint Stevens Inc., 238 F.3d 133, 141-42
[*40] (2d Cir. 2000)) (internal quotation marks omitted).
Similarly, we "may depart from the law of the case and
reconsider the issue for 'cogent' and 'compelling' reasons such
as 'an intervening change of controlling law, the availability
of new evidence, or the need to correct a clear error or prevent
manifest injustice." Quintieri, 306 F.3d at 1230 (quoting
United States v. Tenzer, 213 F.3d 34, 39 (2d Cir. 2000)). But

F.3d 384, 392 (2d Cir. 2008). In its first argument on appeal,
the Board, joined by Amicus Curiae the New York State
Education Department ("SED"), argues that the district court
erred in interpreting Title VII to permit an employer to be
held liable for complying with a facially neutral state
licensing requirement. This argument fails for multiple
reasons.

To begin [**4] with, as the Board's counsel conceded at oral
argument, the Board forfeited this argument by initially
raising it before the district court—which rejected the
argument—and then abandoning it in the first appeal to this
Court. It is well settled that when a party forgoes the
opportunity to challenge a lower court's decision in an initial
appeal, the party is "deemed to have waived the right to
challenge that decision at a later time," including in any
subsequent appeal. N. River Ins. Co. v. Phila. Reinsurance
63 F.3d 160, 164 (2d Cir. 1995) (quoting
Williamsburg Wax Museum, Inc. v. Historic Figures, Inc., 810
F.2d 243, 250, 258 U.S. App. D.C. 124 (D.C. Cir. 1987)).

Corp.,

In addition, although the Board failed to raise this argument in
the first appeal, this Court addressed the issue nonetheless,
noting that "the district court was correct in holding that the
mandates of state law are no defense to Title VII liability."
Gulino v. New York State Educ. Dep't ("Gulino IV"), 460 F.3d

the Board points to no new evidence or any relevant
intervening change in the law, and we see no injustice—let
alone manifest injustice—in adhering to our prior decision,
[*%6] especially when neither the Board nor SED (which was
a party to the prior appeal) have provided a justification for
the failure to raise this issue at an earlier stage of this
protracted case.

Nor was our ruling in Gulino IV clearly erroneous. To the
contrary, it was commanded by controlling precedent. In
Guardians Association of New York City Police Department,
Inc. v. Civil Service Commission of the City of New York, 630
F.2d 79 (2d Cir. 1980), this Court confronted a disparate
impact claim challenging a facially neutral employment
practice of a municipal employer. Like the Board here, the
employer in Guardians argued that it could not be subject to
liability under Title VII because the challenged practice was
mandated by state law. We rejected that argument in no
uncertain terms: "Nor can the City justify [its policy] by
reliance on what it contends are the requirements of state law.
Title VII explicitly relieves employers from any duty to
observe a state hiring provision 'which purports to require or
permit' any discriminatory employment practice." /d. at 104-
05 (citation omitted) (quoting 42 U.S.C. § 2000e-7 (1976)). In
our prior decision, we cited and quoted this holding. See
Gulino 1V, 460 F.3d at 380. [**7] The Board's argument,

361, 380 (2d Cir. 2006). That decision is now the law of the
case. Under the law of the case doctrine, "when a court has
ruled on an issue, that decision should generally be adhered to
by that court in subsequent stages in the same [**5] case."
United States v. Quintieri, 306 F.3d 1217, 1225 (2d Cir.
2002) (quoting United States v. Uccio, 940 F.2d 753, 758 (2d

Cir. 1991)).

To be sure, both issue forfeiture and the law of the case are
flexible doctrines from which we may depart. "[TThis Court

! To differentiate the several prior opinions in this case, we adopt the
same numbers used by the district court in the opinion and order
underlying this appeal.

even if it had not been forfeited, is thus foreclosed.

We review the district court's ruling on the Board's motion to
decertify the class for abuse of discretion. See Shahriar v.
Smith & Wollensky Rest. Grp., Inc., 659 F.3d 234, 250 (2d
Cir. 2011). Rule 23 provides that a class action may be
certified where the case meets all four requirements set forth
in Rule 23(a) and one of the three requirements set forth in
Rule 23(b). In addition, Rule 23(c)(4) provides that "[w]hen
appropriate, an action may be brought or maintained as a class
action with respect to particular issues."

On remand, the district court decertified the original Rule
23(b)(2) class with respect to the plaintiffs' claims for
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damages and individualized injunctive relief, but maintained
the class with respect to the plaintiffs' claims for declaratory
and class-wide injunctive relief. On appeal, the Board argues
that the latter portion of the district court's decision was
erroneous. According to the Board, notwithstanding the plain
text of Rule 23(c)(4), the district court was not permitted
under Rule 23(b)(2) to maintain the class with respect to some
claims for relief and decertify it with respect [**8] to others.
Instead, the Board contends, the district was required to
"determine whether plaintiffs' entire claim could satisfy the
predominance and superiority requirements of Rule 23(b)(3)."
Appellant's Br. 32.

On August 29, 2013, however, after the Board filed its
opening brief on this appeal, the district court issued an order
certifying a remedy-phase class under Rule 23(b)(3), and in
doing so, considered the entirety of the plaintiffs' claim. See
Gulino v. Bd. of Educ. of City Sch. Dist. of City of New York,
No. 96 Civ. 8414 (KMW), 2013 U.S. Dist. LEXIS 123948,
2013 WL 4647190, at *6, 10-12 (S.D.N.Y. Aug. 29, 2013).
Accordingly, the Board has now obtained precisely the relief
it seeks from this Court on appeal—a determination [*41] of
whether the plaintiffs' entire claim satisfies the predominance
and superiority requirements of Rule 23(b)(3). The Board's
challenge to the district court's decertification decision is
accordingly moot. See ABN Amro Verzekeringen BV v.
Geologistics Americas, Inc., 485 F.3d 85, 95 (2d Cir. 2007).
We note, however, that in light of Rule 23(c)(4)'s plain
language and our decision in Robinson v. Metro-N. Commuter
R.R. Co., 267 F.3d 147, 167 (2d Cir. 2001), the district court's
decision [**9] to maintain partial certification under Rule
23(b)(2) appears to have been proper.

Finally, we review the district court's denial of the Board's
Ricci defense de novo. See Beretta, 524 F.3d at 392. The
Board argues that the district court erred in holding that the
defense to claims of disparate treatment under Title VII
recognized in Ricci is not a defense to claims of disparate
impact. As the Board acknowledges, however, this argument
is squarely foreclosed by our prior decision in Briscoe v. City
of New Haven, 654 F.3d 200, 205 (2d Cir. 2011), cert. denied,
132 8. Ct. 2741, 183 L. Ed. 2d 630 (2012).2

We have considered the Board's remaining arguments and
find them to be without merit. Accordingly, for the foregoing

2In its reply brief, the Board also argues that the order under review
should be reversed on the ground that the Board's defense was
hamstrung by the failure of SED and the private company that
developed the LAST to adequately document the processes by which
the test was developed. Because this argument was raised for the first
time on reply, we will not consider it. See United States v. Yousef,
327 F.3d 56, 115 (2d Cir. 2003).
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reasons, the order of the district court is AFFIRMED.

End of Document
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19-1162
Munoz v. Bd. of Educ.

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION
“SUMMARY ORDER”). A PARTY CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON
ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit, held at
the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York,
on the 28" day of January, two thousand twenty-one.

Present:
ROBERT A. KATZMANN,
RAYMOND J. LOHIER, JR.,
SUSAN L. CARNEY,
Circuit Judges.

Victoria Munoz,
Plaintiff - Appellee,

Elsa Gulino, Mayling Ralph, Peter Wilds, Nia Greene, on behalf of themselves and all others
similarly situated,

Plaintiffs,
V. 19-1162"
Board of Education of the City School District of the City of New York,
Defendant - Appellant,
New York State Education Department,

Defendant.

* Pursuant to this Court’s Case Management Order, issued on June 3, 2019, this
summary order applies to the above-captioned appeal as well as to the other appeals considered
in tandem, which are listed by docket number in Attachment A.

1
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For Plaintiff-Appellee: JosHUA S. SOHN (Dina Kolker, Francis C.
Healy, Robert A. Mantel, Stroock & Stroock
& Lavan LLP, New York, NY; Rachel V.
Stevens, DLA Piper LLP, New York, NY,
on the brief).

For Defendant-Appellant: AARON M. BLOOM, Assistant Corporation
Counsel (Richard Dearing, Claude S.
Platton, and Kevin Osowski on the brief),
for James E. Johnson, Corporation Counsel
of the City of New York, New York, NY.

Appeal from 347 judgments of the United States District Court for the Southern District
of New York (Wood, J.). See Attachment A.

UPON DUE CONSIDERATION, IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that the judgments of the district court are AFFIRMED.

This is the third appeal in a nearly twenty-five-year-old class action brought by African-
American and Latino public school teachers against the Board of Education of the City School
District of the City of New York (“BOE”). The plaintiffs challenged, inter alia, BOE’s use of a
certification test called the Liberal Arts and Sciences Test (“LAST”) as discriminatory under Title
VII of the Civil Rights Act of 1964 (“Title VII”), as amended, 42 U.S.C. § 2000e ef seq. In a prior
stage of this litigation, plaintiffs prevailed on their claim that the LAST had an impermissible racial
disparate impact.! BOE now appeals from the first 347 individual class-member judgments
entered by the U.S. District Court for the Southern District of New York (Wood, J.), see
Attachment A, primarily asserting errors in the district court’s method of calculating damages. We

assume the parties’ familiarity with the underlying facts, the extensive procedural history of the

case, and the issues on appeal.

' BOE cursorily asks us in this appeal to revisit that prior holding. But we have no basis
for doing so. As a prior panel in this case has held, BOE’s liability argument, which has already
been rejected by two panels of this Court, is forfeited, barred by the law of the case doctrine, and
incorrect on the merits. See Gulino v. Bd. of Educ., 555 F. App’x 37, 3940 (2d Cir. 2014)
(summary order) (citing Gulino v. N.Y. State Educ. Dep’t, 460 F.3d 361, 380 (2d Cir. 2006)).

2
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BOE’s main contention on appeal is that the district court erred in its method of calculating
class members’ damages. Specifically, BOE challenges the district court’s method, developed in
conjunction with a duly appointed Special Master, of adjusting each award of damages to
reasonably reflect (1) the possibility that a class member would not have been appointed to a BOE
teaching position even if that class member had passed the LAST (the “probability of
appointment”); and (2) the possibility that a class member would not have remained a BOE teacher
through retirement or judgment (the “probability of attrition”). We review a district court’s
fashioning of a Title VII backpay remedy for abuse of discretion. See Rios v. Enter. Ass’n
Steamfitters Local Union 638, 860 F.2d 1168, 1175 (2d Cir. 1988). A district court abuses its
discretion when “(1) its decision rests on an error of law (such as application of the wrong legal
principle) or a clearly erroneous factual finding, or (2) its decision . . . cannot be located within the
range of permissible decisions.” Zervos v. Verizon N.Y., Inc., 252 F.3d 163, 169 (2d Cir. 2001).>

The thrust of BOE’s argument is that the district court abused its discretion by accounting
for the probabilities of appointment and attrition on an individualized basis, rather than through a
classwide pro-rata damages reduction.®> BOE relies on a line of cases, primarily from our sister
circuits, holding that classwide backpay calculations are most appropriate where determining
individualized damages is “impossibl[e]” or “impractical.” Pettway v. Am. Cast Iron Pipe Co., 494
F.2d 211, 260-62 (5th Cir. 1974). As most of these cases recognize, however, and as we ourselves
have held, “class-wide, rather than individualized, assessment[] of monetary relief. .. is the

exception, not the rule.” Robinson v. Metro-N. Commuter R.R. Co., 267 F.3d 147, 161 n.6 (2d Cir.

2 All emphases, internal quotation marks, citations, alterations, and footnotes are omitted
in language quoted from caselaw unless otherwise indicated.

3 The plaintiffs argue that the majority of BOE’s arguments on appeal, including this
one, have been either waived or forfeited. Because we conclude that BOE’s arguments are
unpersuasive on the merits, we do not address the question of waiver or forfeiture.
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2001). Accordingly, the district court’s decision to individually determine whether a class member
would have been hired, as well as that class member’s counterfactual end date, was an application
of the default rule that “[w]here possible, there should be a determination on an individual basis
as to which class members are entitled to recovery and the amount of such recovery.” Id.
Contrary to BOE’s suggestion, application of this default rule here was not an abuse of
discretion. Certainly, there were some reasons to believe that individualized determinations of the
probabilities of appointment and attrition would be difficult in this case, such as the length of the
class period and the size of the class. See Pettway, 494 F.2d at 261. But other factors support the
district court’s conclusion that individualized determination of these probabilities was neither
“impossibl[e]” nor “impractical.” Id. at 260, 262. For example, even on BOE’s terms, the vast
majority of class members would have been hired, rendering individualized appointment
determinations more feasible than in other cases where a large number of applicants were
competing for a limited number of opportunities. See, e.g., United States v. City of Miami, 195
F.3d 1292, 1299-1300 (11th Cir. 1999) (finding classwide pro rata reductions appropriate where
thirty-five officers were eligible for two promotions). Further, the Special Master identified
numerous sources of evidence that could facilitate individualized end date determinations, such as
“testimony of intent, proof of continued employment to date, evidence of familial employment
patterns, actual cessation of employment, disability, personal needs,” and more. Joint App’x 2035.
Such factors indicate that the district court’s decision that individualized determinations were

feasible was located well “within the range of permissible decisions.” Zervos, 252 F.3d at 169.*

4 BOE’s separate argument that the district court erred by relying on its previous finding
that “qualified class members would have gone on to be permanent teachers,” Special App’x 11,
is unavailing. By allowing individualized hearings about whether any class member would have
been hired, the district court appears to have in fact departed from this finding.
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BOE’s prior position in this very litigation confirms this point. While BOE now maintains
that individualized appointment and end date determinations require a hopeless journey into a
“quagmire of hypothetical judgments,” Pettway, 494 F.2d at 260, it has not always made this claim.
To the contrary, in opposition to remedy-phase class certification, BOE argued that a calculation
of damages on a classwide basis would be impractical because “the determination of back pay is
highly individualized,” Joint App’x 1571, and requires engaging in “a host of necessarily
individualized determinations,” id. at 1584. Indeed, BOE specifically listed the determination of
“start date[s]” and “end date[s]” as examples of inherently individualized inquiries not amenable
to classwide treatment. /d. at 1571. Although BOE’s prior position does not formally preclude its
arguments here, its about-face confirms that, at the very least, reasonable minds may disagree
about the practicality of assessing appointment and attrition probabilities on an individualized
basis in this case. Under abuse of discretion review, this is fatal to BOE’s argument.

BOE nonetheless contends that, even if the district court’s decision to make individualized
appointment and attrition determinations was reasonable in theory, it was an abuse of discretion in
practice because the district court’s method of making such determinations resulted in an
impermissible “windfall” to the plaintiffs “at the expense of the employer.” Ingram v. Madison
Square Garden Ctr., Inc., 709 F.2d 807, 812 (2d Cir. 1983). BOE offers two primary bases for this
assertion. First, BOE contends that there was a windfall because the ultimate damages were not
designed to, and did not, track those predicted by BOE’s comparator-based statistics. This
argument, however, relies on the unsupported assumption that BOE’s classwide damages
projections were more reliable than individualized damages determinations. Cf. Pettway, 494 F.2d
at 261 (holding that the choice between individualized and classwide backpay determinations is
“not a choice between one approach more precise than another” because “[a]Jny method is simply

a process of conjectures”). Moreover, there is no reason to assume that the 347 damages awards



Case 19-1162, Document 264, 03/15/2021, 3056526, Page66 of 68

appealed in the tandem cases before us are necessarily representative of those that the remaining
class members will receive. Second, BOE argues that there was a windfall because the district
court at times resolved uncertainties against it in individual proceedings. This Court, however, has
long held that uncertainty in determining what a plaintiff would have earned but for an employer’s
discrimination should be resolved against the employer where the employer’s discriminatory
practices are the source of the uncertainty. See, e.g., E.E.O.C. v. Joint Apprenticeship Comm. of
Joint Indus. Bd. of Elec. Indus., 186 F.3d 110, 122 (2d Cir. 1999) (applying this rule). BOE has
not offered any basis for finding that the district court’s application of this well-established
principle generated an impermissible windfall here. Accordingly, these arguments do not
demonstrate that the district court’s method of making individualized damages determinations was
an abuse of discretion.

Finally, we are unpersuaded by BOE’s contention that the district court’s method of
damages calculation broadly violated Title VII principles. For example, although BOE suggests
that the district court “repeatedly ignored,” BOE Br. 40, the principle that courts fashioning a
backpay remedy should ““as nearly as possible, recreate the conditions and relationships that would
have been had there been no unlawful discrimination,” Ingram, 709 F.2d at 811, the district court
specifically justified its methodology on the ground that “[i]ndividualized determinations will best
recreate what would have occurred absent discrimination.” Special App’x 12. This justification is
consistent with other circuits’ conclusion that “individualized remed[ies] . . . best compensate the
victims of discrimination without unfairly penalizing the employer.” Hameed v. Int’l Ass’n of
Bridge, Structural & Ornamental Iron Workers, Local Union No. 396, 637 F.2d 506, 519 (8th Cir.
1980). And although BOE argues that the district court neglected its duty to “give significant
weight to circumstances showing that [BOE] was entitled to presume that its conduct was lawful,”

BOE Br. 43, the only binding case from which BOE draws this supposed duty is inapposite. See
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City of L.A., Dep’t of Water & Power v. Manhart, 435 U.S. 702, 722-23 (1978) (awarding no
backpay where, unlike here, the liability holding represented a “marked departure from past
practice”). In short, we find no basis to conclude that the district court’s chosen method of making
individualized damages determinations was an abuse of discretion.

We have considered BOE’s remaining arguments and find in them no basis for reversal.
For the foregoing reasons, the judgments of the district court are AFFIRMED.

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk
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ATTACHMENT A
Pursuant to this Court’s Case Management Order, issued on June 3, 2019, the above
summary order applies to Munoz v. Board of Education, No. 19-1162, as well as to the 346
appeals considered in tandem, listed by docket number below:

19-1164, 19-1165, 19-1168, 19-1172, 19-1174, 19-1175, 19-1176, 19-1177, 19-1178,
19-1179, 19-1180, 19-1181, 19-1182, 19-1183, 19-1184, 19-1185, 19-1186, 19-1187,
19-1188, 19-1189, 19-1190, 19-1191, 19-1192, 19-1193, 19-1194, 19-1195, 19-1196,
19-1197, 19-1198, 19-1199, 19-1200, 19-1201, 19-1202, 19-1203, 19-1205, 19-1208,
19-1209, 19-1214, 19-1216, 19-1217, 19-1218, 19-1219, 19-1220, 19-1221, 19-1222,
19-1223, 19-1224, 19-1225, 19-1231, 19-1235, 19-1236, 19-1240, 19-1243, 19-1246,
19-1268, 19-1269, 19-1270, 19-1275, 19-1316, 19-1317, 19-1318, 19-1319, 19-1324,
19-1325, 19-1326, 19-1327, 19-1328, 19-1329, 19-1332, 19-1334, 19-1336, 19-1339,
19-1341, 19-1489, 19-1494, 19-1495, 19-1497, 19-1498, 19-1501, 19-1502, 19-1503,
19-1504, 19-1505, 19-1506, 19-1507, 19-1508, 19-1509, 19-1512, 19-1513, 19-1515,
19-1516, 19-1517, 19-1518, 19-1522, 19-1532, 19-1533, 19-1536, 19-1539, 19-1541,
19-1543, 19-1547, 19-1548, 19-1593, 19-1899, 19-1912, 19-1914, 19-1915, 19-1916,
19-1918, 19-1922, 19-1924, 19-1925, 19-1926, 19-1927, 19-1928, 19-1929, 19-1930,
19-1932, 19-1934, 19-1935, 19-1936, 19-1937, 19-1938, 19-1939, 19-1940, 19-1941,
19-1942, 19-1945, 19-1946, 19-1947, 19-1948, 19-1949, 19-1950, 19-1951, 19-1952,
19-1953, 19-1955, 19-1956, 19-1959, 19-1960, 19-1962, 19-1963, 19-1964, 19-1965,
19-1966, 19-1968, 19-1969, 19-1970, 19-1971, 19-1972, 19-1973, 19-1974, 19-1975,
19-1976, 19-1977, 19-1978, 19-1979, 19-1980, 19-1981, 19-1983, 19-1985, 19-1986,
19-1987, 19-1991, 19-1992, 19-1993, 19-1994, 19-1995, 19-1997, 19-1998, 19-1999,
19-2000, 19-2001, 19-2002, 19-2004, 19-2005, 19-2006, 19-2007, 19-2010, 19-2013,
19-2014, 19-2015, 19-2016, 19-2017, 19-2018, 19-2020, 19-2021, 19-2022, 19-2027,
19-2028, 19-2031, 19-2033, 19-2034, 19-2035, 19-2037, 19-2038, 19-2039, 19-2054,
19-2055, 19-2061, 19-2063, 19-2066, 19-2067, 19-2068, 19-2072, 19-2243, 19-2246,
19-2248, 19-2254, 19-2256, 19-2257, 19-2258, 19-2259, 19-2261, 19-2262, 19-2264,
19-2265, 19-2267, 19-2269, 19-2270, 19-2271, 19-2272, 19-2273, 19-2274, 19-2277,
19-2278, 19-2280, 19-2281, 19-2287, 19-2292, 19-2305, 19-2309, 19-2310, 19-2347,
19-2350, 19-2351, 19-2352, 19-2354, 19-2361, 19-2365, 19-2366, 19-2374, 19-2535,
19-2538, 19-2541, 19-2542, 19-2545, 19-2546, 19-2548, 19-2549, 19-2550, 19-2551,
19-2553, 19-2554, 19-2555, 19-2556, 19-2558, 19-2559, 19-2563, 19-2566, 19-2567,
19-2569, 19-2571, 19-2572, 19-2574, 19-2575, 19-2576, 19-2577, 19-2580, 19-2581,
19-2582, 19-2583, 19-2584, 19-2585, 19-2587, 19-2590, 19-2592, 19-2593, 19-2595,
19-2596, 19-2597, 19-2598, 19-2599, 19-2600, 19-2601, 19-2603, 19-2606, 19-2607,
19-2608, 19-2610, 19-2611, 19-2616, 19-2617, 19-2626, 19-2633, 19-2634, 19-2636,
19-2675, 19-2680, 19-2683, 19-2689, 19-2707, 19-2712, 19-2749, 19-2759, 19-2760,
19-2761, 19-2762, 19-2763, 19-2764, 19-2769, 19-2773, 19-2774, 19-2775, 19-2776,
19-2777, 19-2779, 19-2781, 19-2782, 19-2783, 19-2785, 19-2786, 19-2787, 19-2788,
19-2790, 19-2791, 19-2792, 19-2793, 19-2794, 19-2795, 19-2797, 19-2799, 19-2801,
19-2803, 19-2805, 19-2806, 19-2807, 19-2808, 19-2810, 19-2811, 19-2812, 19-2813,
19-2821, 19-2823, 19-2826, 19-2833.



